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The Changing Function of 


Public Finance 


NUMBER 7 


By Dr. Rap B. Tower * 


N RECENT years the American people have 

been deluged with a mass of writings and pro- 

nouncements discussing from one angle or 
another the various aspects of public finance. With 
few exceptions such studies have dealt with the 
more specialized phases of the sub- 
ject, while its broader implications 
have been largely untouched. Thus 
there have appeared from time to 
time books and articles on the in- 
come tax, assessments, and any 
number of other tax problems. 
Students have delved deeply into 
the fiscal issues involved in public 
borrowing, while educational fi- 
nances have provided a fruitful 
source of study. At the same time 
little or nothing has been done to 
interpret public finance in its social 
setting. In the discussion which 
follows, the writer will undertake 
to present some of the difficulties 
which lie in the way of a clear un- 
derstanding of the social function 
of public finance as well as to indi- 
cate some of the changes that are 
taking place in that function. 

The inherent weakness in the 
achievements of the student of pub- 
lic finance lies, first of all, in the 
piece-meal character of such inves- 
tigations and studies. This is exemplified by the 
fact that researches made in this field are for the 
most part decidedly fragmentary. A cursory ex- 
amination of a few of the numerous text books and 
special studies dealing with either taxation, public 
credit or public expenditures which have been pub- 
lished in recent years can hardly fail to convince 
the thoughtful social scientist of the inadequacy and 
the unfitness of such writing as a guide to social 
policy. However, this is not a weakness peculiar 
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to those who would lead society to the fiscal prom- 
ised land. Social sciences in general are afflicted by 
the same form of unbalance, the same misdirection 
of emphasis. Even the natural sciences have been 
imperilled in the past by the same lack of unity 
which so hampers healthy scientific 
growth. It seems, however, that 
public finance as a science has even 
less centralization of purpose than 
other fields of social endeavor 
when, as a matter of fact, it really 
should have more—this in face of 
the fact that economists, sociolo- 
gists, psychologists, and other social 
scientists are more and more ac- 
knowledging the futility of segre- 
gating the particular aspects of 
social problems in which they are 
most interested from those in which 
they find no direct stimulus to ac- 
tivity. The student of public fi- 
nance is indeed naive who fails to 
recognize the close community of 
relationship between the fiscal 
problems of the state and such so- 
cial studies as public administra- 
tion, social psychology, and the 
economics of welfare. 

This observation indicates as a 
corollary a second point of weak- 
ness in those who would be leaders 
in the field of public finance. The United States in 
particular is afflicted by a type of fiscal leadership 
which finds its chief justification in political expe- 
diencies. Until quite recently the administration of 
the fiscal affairs of the state bore not even the re- 
motest relationship to the question of the profes- 
sional fitness of public officials. Too often in the 
past those at the helm have been guided by political 
necessity rather than by a sense of social responsi- 
bility. Those who have directed the financial des- 
tinies of the state have been more concerned with 
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the spoils of battle than they have with any contin- 
uity of sound fiscal administration. Furthermore, 
even granting that fiscal administration has been 
moderately successful at times, its accomplishments 
have been largely mechanical in character. Budgets 
have been balanced; surpluses have been arrived 
at on occasion; isolated departments and bureaus 
have been managed with an eye to sound business 
efficiency. But even the mechanics of fiscal admin- 
istration have been faulty. Certainly there is no 
better evidence of this fact than the widespread 
breakdown of public credit; in the shrinkage of col- 
lections from tax sources which were presumed to 
be more or less depression proof; and in the multi- 
plying municipal insolvencies which are threatening 
the very existence of-communities which have been, 
until recently, self-sustaining or nearly so. The 
point of the matter is that the majority of public 
administrators have proved themselves incompetent 
to manage the affairs of government except in periods 
of economic prosperity. For the most part they have 
been unable to divest themselves of the fetters of nar- 
row specialization which have warped their sense of so- 
cial proportion and have been unable to meet the 
challenge of a changing society. They have become 
rooted in fiscal orthodoxy and economic stagnation. 

In part, the ineptitude of fiscal experts, so-called, 
is the outgrowth of their faulty preparation for the 
work at hand, while to a certain extent their ina- 
bility to deal with the intricate and difficult problems 
which they must meet from day-to-day arises from 
cultural maladjustments which are beyond their con- 
trol. Their training has generally been of the type 
which would delight the heart of an efficiency en- 
gineer but which has very much unfitted them to face 
social issues. They can talk glibly about assessment 
procedures or rate making practices; they can audit 
municipal accounts; they can draw up budgets; but 
they cannot appraise social trends. They can plan 
for the next year or two but they cannot forecast 
the social budget for the next twenty years. They 


can make disbursements for relief but they are not. 


well acquainted with the social principles and issues 
involved in questions of public welfare. Yet it 
would be a rank calumny to assert that public offi- 
cials were less far sighted or less willing to accept 
social changes than other individuals. 


For the most part public employees must con- 
form to the accepted social tradition at any par- 
ticular fime or they will soon cease to be public 
servants. This is particularly true in the case of 
those persons who constitute the permanent admin- 
istrative personnel of the state. As a rule they are 
not selected to be policy makers but to carry out 
programs initiated by others. In the case of the 
executive, however, the opportunity to modify and 
reshape public behavior is far greater.. While in 
theory, in a democratic state at least, he will carry 
out the will of popular groups, he may have the 
strength and resourcefulness to crystallize a whole 
new body of social thought which will reshape the 
future of the social group which he rules. Such a 
situation appears to prevail in the United States 
today. 
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Training for Public Administrators 


Insofar as the preparation of future public admin- 
istrators and executives is concerned, it seems safe 
to say that the traditional legal or business back- 
ground has proved to be inadequate to meet the 
needs of the times. Neither type of training, as gen- 
erally constituted, provides that broad and sympa- 
thetic vision, that adaptable mind, or that versatile 
preparation which society has a right to ask of those 
who would be public servants. Fortunately a few 
of the more alert educational institutions of the 
country are beginning to face the problem of pro- 
fessionalizing public service and are providing in- 
struction which may eventually make it possible to take 
such a step. Other institutions, notably the Univer- 
sity of Chicago, are broadening the requirements for 
legal preparation, so that those who are most likely to 
achieve high public office in the future by way of 
their legal talents will have a better understanding 
of the society in which they live than do most pub- 
lic administrators now in the service of the state. 

No doubt there are many orthodox students of 
public finance who hold firmly to the belief that, 
after all, the best training for public service is the 
preparation of the narrow specialist. They will con- 
tend that the machinery of the state is too complex 
to permit of dabbling and tinkering by those who 
hold the social viewpoint. Yet the whole history of 
mankind is one of constant experimentation and so- 
cial change. It is, in fact, doubtful, in a society that 
demands adaptability from those who would keep 
pace with its shifts in emphasis and its ever growing 
complexity, whether the old-type specialist has as 
important a function as many have believed in the 
past. The very nature of the specialization process 
as it has developed in the United States tends to 
crystallize the social structure and to render it im- 
pervious to change, since, as specialization presup- 
poses, it is possible to weld specialists into a social 
mechanism in which the co-ordination of the parts 
is virtually perfect. The outcome of such a welding 
process is, if successful, nothing more than a me- 
chanical achievement. So long as the social struc- 
ture remains but little changed by internal shifts of 
emphasis, the specialist functions in a satisfactory 
manner, but let some major transition occur and the 
specialist, without precedent to guide him in dealing 
with the emergency, is lost. 


Guides for Public Finance Administration 


Students and practitioners of public finance have 
failed to diagnose the ills of the fiscal structure and 
to prescribe for them effectively because of an ina- 
bility to see the future apart from the past. They 
have assumed that because the functional relation- 
ship of public finance to the sum total of social 
functions was one thing in the past, it must neces- 
sarily be the same thing in the future. To put the 
matter more specifically, students and public admin- 
istrators have tried to adjust fiscal plans and pro- 
grams to a social philosophy which has had little 
reality. Laissez-faire has enjoyed an unearned no- 
toriety as the sine qua non of economic behavior. 


(Continued on page 280) 
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Gain on Retirement of Bonds 


Issued for Property 


By E. E. WAKEFIELD * 


N THE last two or three years many corporations 
| have had the rather mixed pleasure of being able 
to buy in their obligations at much less than par 
and at the same time to pay no tax on the gain so 
realized because they have suffered operating losses 
sufficient to cover such gain. Thus they have avoid- 
ed the tax held by the Treasury for many years to 
arise from extinguishment of debts 
at less than face. The process of 
buying in bonds has continued at 
very favorable figures well into 
1933. If now the improvement in 
business which seems to have start- 
ed and the rise in commodity prices 
should make 1933 turn out to be, 
after all, a year of black figures in- 
stead of the red to which many 
businesses have almost become 
hardened, the question of profit on 
retirement of bonds may be a se- 
rious one. Therefore many com- 
panies will wish to give consideration 
to a recent decision of the United 
States Circuit Court of Appeals, 
Second Circuit (New York) in the 
case of Commissioner of Internal 
Revenue v. American Chicle Com- 
pany, handed down on May 8, 1933 
and not yet reported. (See Com- 
merce Clearing House 1933 Service, 
paragraph 9313). Very briefly stat- 
ed, this decision is to the effect 
that there is no profit on retirement 
of bonds at less than the face thereof if the bonds 
were issued or assumed in exchange for property 
which is still held by the corporation. The case 
affirms the decision of the United States Board of 
Tax Appeals rendered in 1931, 23 B. T. A. 221. The 
Board decided that there was no gain because the 
payment of the bonds assumed at less than face 
merely fixed the purchase cost of the property ac- 
quired. The Board’s decision came a few months 
before the decision of the United States Supreme 
Court in October, 1931 in the case of U. S. v. Kirby 
Lumber Company, 284 U.S. 1. In that case the Su- 
preme Court sustained the Treasury ruling of long 
standing found in Regulations 62, Art. 545 (1) (c), 
and earlier and subsequent regulations, all holding 
that purchase of bonds by the issuing company at 
less than issue price or face value produces gain 
which is taxable income for the year in which the 
purchase is made. 


The American Chicle Company case was, of 
course, decided by the Circuit Court of Appeals af- 
ter and with the benefit of the Supreme Court deci- 
sion in the Kirby Lumber Company case. The 


* Attorney at Law, Boston, Mass., of Lybrand, Ross Bros. & Mont- 
gomery. 
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Circuit Court of Appeals holds the Kirby Lumber 
Company case to stand for the proposition that on 
retirement at less than par of bonds issued for cash 
taxable gain arises, but that the principle does not 
extend to retirement of bonds issued or assumed for 
property. The suggestion is that one element in the 
transaction, viz., the cost of the property, is deter- 
mined when the bonds are paid, 
but the other element, viz., realiza- 
tion through disposition of the 
property, is not fixed and therefore 
there is no basis for gain. The 
court suggests that gain is not de- 
termined merely by valuation of 
property but by disposition of it 
through sale or exchange, whereas 
no sale or exchange is needed to 
“realize” as to money. The as- 
sumption that money has a fixed 
value is not as readily acceptable 
just now as it was a few years ago, 
but it probably will be some time 
before any other assumption is 
adopted for determination of tax- 
able income. 

It is suggested that analysis of 
the implications of the decision of 
the Circuit Court of Appeals in the 
American Chicle Company case 
leaves a considerable doubt re- 
garding the likelihood that the 
principle announced in this case 
will become settled law. In the 
first place, it is not clear that the decision of the Su- 
preme Court in the Kirby Lumber Company case war- 
rants the distinction made in the American Chicle 
Company case when bonds are issued or assumed for 
property instead of for cash. In the second place, 
if this distinction is taken to be valid, some very 
disturbing results would follow as to the general 
scheme prevailing in the administration of the in- 
come tax. 

Looking first at the interpretation of the decision 
of the Supreme Court in U. S. v. Kirby Lumber Com- 
pany, it is to be observed that extended arguments 
were made to the court, intended to establish that 
improvement in the balance sheet or net assets of a 
business is not the kind of thing to produce taxable 
income. The suggestion was that some real acces- 
sion of property was required. These arguments 
were based somewhat on general reasoning as to 
the meaning of the income tax statute and somewhat 
on the decision of the Supreme Court in Bowers v. 
Kerbaugh-Empire Co., 271 U. S. 170. In this ‘last 
case, under its particular facts, the Supreme Court 
held that there was no gain on extinguishment of 
indebtedness for less than face amount. How- 
ever, Mr. Justice Holmes in the Kirby Lumber Com- : 
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pany case brushed aside all the arguments that the 
transaction was not of a nature to produce income 
and in sustaining existing Treasury regulations said 
that settlement of indebtedness for less than its face 
produces, in the language of the statute “gains or 
profits and income derived from any source what- 
ever.” Apzrt entirely from interpretation of income 
tax statutes, there seems much sense in the court’s 
conclusion that the transaction was of a nature to 
produce gain. If a man makes a favorable purchase 
of property or obtains a loan of cash and later suc- 
ceeds in extinguishing his liability for materially less 
than the face of it, he is quite likely to feel that he 
has accomplished a profitable result. Of course, the 
property which he acquired may have declined in 
value, but this would not of itself reduce his indebt- 
edness and he certainly has a right to feel that he 
is better off if he succeeds in getting clear of his 
indebtedness for less than the amount he agreed to 
pay. Applying the same thought to the business of 
a corporation, if bonded indebtedness is wholly or 
partly wiped out for less than face, so far as that 
element of the situation is concerned, the stock- 
holders certainly ought to feel better than they would 
while the indebtedness remained payable at its full 
amount. Therefore it would seem in keeping that 
the general scheme of an income tax which aims at 
taxation of “gains or profits * * * from any 
source whatever” should require the inclusion in 
taxable income of the gain on extinguishment of a 
liability at less than face. This is the kind of trans- 
action, entirely apart from the fate of the property 
which may have been acquired for the indebtedness, 
which produces a benefit properly taxable. Of 
course, it would not do to press this theory too far. 
A hopelessly insolvent debtor who succeeds in dis- 
charging some of his indebtedness for less than the 
face may remain still hopelessly insolvent, but to 
charge him with income when he has merely risen a 
little higher but still is entirely “under water” would 
not be good sense. However, such a situation is not 
parallel with the case of a business which had a sub- 
stantial net worth before retirement of its obliga- 
tions at less than the face amount. It, therefore, 
seems entirely reasonable to conclude that the Su- 
preme Court, in the Kirby Lumber Company case, 
found that the possibility of gain existed with special 
reference to the extinguishment of the liability. For 
reasons to be elaborated in the following paragraphs 
it is not at all clear that the court would have fol- 
lowed a different line of reasoning if it had been 
property and not cash which was received on the 
issuance or assumption of the bonds. 


To test the applicability of the rule in the Kirby 
Lumber Company case if property and not cash was 
received for the issue or assumption of bonds it is 
necessary to look somewhat in detail at the general 
scheme of the income tax in its relation to receipt 
and exchanges of property. A theoretically sound 
basis for an income tax might be worked out on any 
one of the following three plans: 


1. Annual inventory and valuation of all prop- 
erty with gain or loss determined by the rise 
or decline in value of property held at the end 
of the taxable year. 
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2. No valuation of property, but gain or loss 
determined only on the exchange of property 
into cash. 


3. Inventory, in accordance with general busi- 
ness practice, of merchandise held for resale 
by dealers; gain or’loss on sale or exchange 
of property for cash or other property. 


The third plan has been the one for many years 
adopted in the operation of the Federal income tax. 
The first plan is, of course, impractical because of 
the impossibility of inventorying everybody’s prop- 
erty each year. The second plan would not give 
any reliable basis for determining income because 
postponement of exchange into cash might be car- 
ried on indefinitely by continued property exchanges. 
Such a plan was in part embodied in the Revenue 
Act of 1921 with reference to exchanges of securities, 
but was very soon abondoned because it too greatly 
impaired the production of taxable income. Under 
the third plan, which in general is followed in deter- 
mining taxable income, it is fully recognized that 
receipt of money, or money’s worth in property, may 
produce gain or loss in the year of such receipt. [or 
many purposes there is no distinction in the effect 
whether the thing received is cash or property. Of 
course, many difficult questions are raised when 
property is exchanged for property because of the 
uncertainty of value of property other than money. 
However, these difficulties have never been consid- 
ered insurmountable and the whole structure of the 
law, with special exceptions which do not destroy 
the general principle, is upon the assumption that 
exchanges of property offer a- basis for determining 
gain or loss. If this is so, it is not obvious why re- 
ceipt of property of an ascertainable value for the 
issue of obligations in the form of notes or bonds 
to run for a period of time should not act in the 
same way as the receipt of cash as to determination 
of the taxable result of retirement of such obliga- 
tions for less than their face. It is submitted that 
there is no obvious reason, having in mind the gen- 
eral scheme of the income tax for assuming that the 
Supreme Court would have made the distinction in 
the result suggested in the American Chicle Company 
case between retirement of bonds issued or assumed 
for a cash consideration and retirement of bonds is- 
sued or assumed for a property consideration. 


If the reasoning of the court in the American Chi- 
cle Company case is sound both in principle and in 
interpretation of the Kirby Lumber Company case, it 
would lead to some strange perversions of the ac- 
cepted methods of determining taxable income. The 
court suggests that while the property acquired for 
bonds remains undisposed of there is no realization 
of income even though the bonds are retired for less 
than their face. It further suggests that the amount 
paid for extinguishment of the bonds merely deter- 
mines the cost of the property acquired. Parallel 
reasoning seems to indicate the following: 

Suppose the sequence of events is not as in the 
case under consideration (1) acquisition of property, 
(2) retirement of bonds issued therefor, and (3) con- 
tinued holding of the property; but suppose the se- 
quence is (1) acquisition of property for bonds, (2) 
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sale of the property for cash, and (3) continuing 
obligation on the bonds. If the cost of the property 
cannot be determined until it appears whether the 
bonds will be paid off for the face, for less, or for 
more, it would seem that sale of the property for 
cash while the bonds are still outstanding and may 
later be retired for less than the face can produce 
no determinable gain or loss. For, the element of sale 
price would be fixed, but the element of cost would 
remain uncertain. Surely it is a strange situation 
if any dealer in property who is fortunate enough 
to have acquired such property for notes or bonds 
running for a number of years may have a mora- 
torium on income taxes on sale of such property un- 
til it can be determined what the property cost. 
Furthermore, if the potential taxpayer acquires a 
mixed aggregate of merchandise bought for imme- 
diate resale and fixed assets to be held indefinitely, 
consideration for such acquisition being in substan- 
tial part bonds or notes running for some years, it 
would appear that the obviously current transactions 
in sale of merchandise would leave taxable income en- 
tirely up in the air because it very likely would be 
impossible to assign any proper part of the cost, on 
issue of the bonds or notes, to the merchandise. 
Again, suppose a corporation acquired fixed assets 
for cash and the issue of mortgage bonds running 
for, let us say, twenty years. While the bonds are 
outstanding it must remain uncertain whether they 
will be retired at par, for more, or for less. In the 
meantime, following the reasoning of the court in 
the American Chicle Company case, the cost of the 
property acquired would be undetermined and there 
would seem to be no basis for taking depreciation 
until that cost could be determined on knowledge of 
the ultimate fate of the bonds. Or suppose that 
bonds issued for property are retired at a premium. 
Under existing procedure the premium would be 
deductible expense in determining taxable income 
for the year of retirement. However, by parallel 
reasoning to that of the court it would seem that no 
such deduction could be determined by the company 
because it might turn out that on sale of the prop- 
erty the face of the bonds plus the premium would 
appear to be only adequate consideration given for 
the property. Therefore until the property was sold 
it could not be found that any expense was involved 
in the premium which might be held to be only added 
cost of the property just as the reduced redemption 
figure for the bonds is considered to fix the cost of 
the property. 

It seems fairly obvious that there need not be any 
direct relation between the ultimately realizable val- 
ue of property acquired and held for a period of 
time and the amount paid for it. It is ordinarily as- 
sumed that property is bought and sold with bal- 
anced consideration flowing from each side. If it is 
acquired by the issuance of bonds or notes, it is a 
lair assumption that the face of the obligation (dis- 
regarding discount) is a measure of the value of the 
consideration received. If it be supposed that the 
notes or bonds run for several years, the courses of 
value, up or down, of the property and of the bonds 
or notes may be parallel, or they may be widely 
Variant. Suppose that in the purchase of a business 
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in part for bonds of the purchaser, among the assets 
acquired are United States obligations. Within a 
relatively narrow range, this property may maintain 
about the same value over a period of years. On the 
other hand, the obligations of the purchaser as af- 
fected by the condition of its business and business 
in general may fluctuate widely. At the present 
time bonds of excellently operated businesses pay- 
ing dividends to their. stockholders sell in the mar- 
ket for prices so far below the face value that the 
decline is obviously related to general conditions and 
not to the condition of the particular business and 
still less to the value of particular assets that may 
have been acquired for the issue of the bonds. 

Since, therefore, there is no necessary relation be- 
tween the realizable value of property acquired for 
notes or bonds and the amount necessary to be paid 
to extinguish the obligation after the lapse of 
months or years, it seems entirely reasonable for 
income tax purposes to look at the ups and downs of 
the property, taking cost ascertained at the date of 
acquisition, and the ups and downs of indebtedness 
in the form of notes or bonds, as separate phases of 
business which may each have its own effect on tax- 
able income. Making all due allowance for any 
cases where there can be shown to be such direct 
connection between the property acquired and the 
obligation issued as to require that but one transac- 
tion should be held to be involved, the general rule 
would be rather that the tax effect of the acquisi- 
tion and sale of property may be determined entirely 
apart from the tax effect of the retirement of the 
obligation. If exchanges of property are properly 
held to produce taxable gain or deductible loss at the 
time of the exchange, this must be because it is pos- 
sible to determine the equivalent effect whether the 
exchange involves the receipt of cash or the receipt 
of property. This is the ordinary principle accepted 
in determination of taxable income. Therefore no 
sufficient reason is apparent for holding that the cost 
of the property acquired for bonds or notes remains 
uncertain, perhaps over a period of many years, until 
it appears whether the bonds or notes will be paid 
in full or bought in at a reduced figure. Under the 
general principles applicable, the cost of the property 
should be considered to be the amount of cash paid 
or the amount of obligations given and accepted by 
the parties as equivalent to a certain amount of cash. 
The cost having thus been determined, whether gain 
or loss is realized on disposition of the property is a 
matter which has to do with subsequent transactions 
in that property. Whether gain or loss arises on 
subsequent payment of the obligation may properly 
be considered a matter by itself, with its own tax 
results. If the scheme of income taxation were to 
compute results by transactions, no matter how long 
a period they might extend over, rather than to fig- 
ure results annually, it might be reasonable, at least 
in theory, to postpone any tax result as to property 
acquired for obligations until the final values for 
both property and obligations can be determined by 
disposition of both. The scheme of income taxation 
is, however, necessarily confined to fixed periods of 
time, i. e., in practice annual periods, and it would 


(Continued on page 275) 



























































LTHOUGH commonly referred to as a sales 
A tax, this newest revenue-producing measure, 
like those of several other states, is more spe- 
cifically a license tax, imposed, in the words of the 
law (Chapter 281, Laws of 1933) “for the privilege of 
selling such (i. e., tangible personal) property at re- 
tail in this state.” It became effective May 1, 1933, 
and under the terms of the present statute will re- 
main in force until June 30, 1934, a period of four- 
teen months. 
In several important respects the law introduces 
innovations in the application of a 
sales tax. In the first place it im- 


New York’s Retail Sales Tax 


By Mark GRAVEs * 


whether received in money or otherwise, including 
all receipts, cash, credits and property of any kind 
or nature, and also any amount for which credit js 
allowed by the seller to the purchaser * * *” 
The law also specifically forbids any deduction from 
receipts on account of the cost of the property sold, 
the cost of materials used, labor or service costs, 
interest or discount paid, or any other business ex- 
pense whatsoever. In other words, the retailer js 
taxed with respect to the gross sales price, not the 
sales price less the cost of the goods. 

The tax commission has ruled in 





poses a license fee measured ex- 
actly by the amount of taxable 
retail sales made by each seller. 
This fee, amounting to one per cent 
of the total of such taxable retail 
sales, applies equally upon all busi- 
nesses affected. There is no dis- 
tinction between types of businesses 
and industries, nor is there any 
sliding scale of percentages. The 
law further differs from other state 
efforts in this direction in that retail 
sales of tangible personal property 
only are considered in computing 
the amount of taxable business. 

The statute defines a retail sale 
as a sale not made for resale, and 
the tax applies to all sales of tangi- 
ble personal property at retail, 
whether made by a manufacturer, 
wholesaler, jobber, retailer or even 
one not regularly engaged in trade. 
This obviously points, then, to our 
chief administrative problem,—that 
is, identification of sales of tangible personal prop- 
erty not made for resale, or, to put it differently, 
identification of the final sale to a final buyer or ulti- 
mate consumer. It is easily apparent that a host of 
perplexing questions must arise in this connection. 
Many of these require special rulings, and to fulfill 
this requirement the tax commission has prepared a 
comprehensive set of regulations which have been 
widely publicized and distributed to all interested 
persons. It is our belief that as these rulings are as- 
similated by our taxpayers the operation of the law 
will proceed with increasing smoothness. 

Some of these interpretations are particularly in- 
teresting. For instance, there is the meaning of the 
word “sale” under our statute. It implies not only 
the sale of tangible personal property for a sum of 
money, but it includes as well “any transfer, ex- 
change or barter, conditional or otherwise, in any 
manner or by any means whatsoever for a considera- 
tion.” 

Likewise the word “receipts” as used in our stat- 
ute means the receipt of other things than money. 
The law’s definition of receipts is “the total amount 
of the sales price * * * valued in money, 


* President, New York State Tax Commission. 
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its regulations, however, that the 
“total amount of the sales price” 
does not include trade and cash 
discounts. Our regulation on this 
point says: “This is obviously true 
of trade discounts, and in the case 
of a cash discount the seller gives 
the buyer option to pay either one 
of two prices, viz.: The price less 
discount if paid within a specified 
time and the price without discount 
if not paid within such time.” 

The New York state sales tax 
law lists some sales with respect to 
which the tax does not apply. 
These exemptions are the sales oi 
foods and food products for human 
consumption, the sale of motor fuel, 
the sale of gas, steam and water de- 
livered to customers through mains 
and pipes, the sale of electricity, 
sales of tangible personal property 
to the Federal Government, the 
state of New York, municipalities 
and other political subdivisions of 
this state and transactions in interstate commerce. 

A feature of the law that has caused some con- 
fusion is the one relating to licenses. This being a 
privilege tax, it presumes the granting of a privilege 
by the state, and such privileges are usually evidenced 
by licenses in some tangible form. Under our law, 
however, a person desiring to sell tangible personal 
property at retail is not required to make any applica- 
tion for or to obtain a license. On this subject the 
statute says “every person who makes a sale of tangible 
personal property at retail in this state shall be deemed 
to have procured from the tax commission a license s0 
to do.” The license so granted by the statute may, 
however, by further provision of the law, be sus- 
pended by the tax commission. A seller is subject 
to such suspension for failure to file a return or to 
file a correct return or to pay the tax due thereon 
or, in fact, for the violation of or failure to comply 
with any provision of the sales tax law or any rule 
or regulation adopted pursuant to its provisions by 
the state tax commission. 


To aid in determining a taxable retail sale the 
law places upon the person making the sale the bur- 
den of proving that a sale of tangible personal prop- 
erty was not a sale at retail, unless such person shall 
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have taken from the purchaser a certificate signed by 
and bearing the name and address of the purchaser 
to the effect that the property was purchased for 
resale. This provision has been a cause of some 
concern to those in our state selling tangible per- 
sonal property either at wholesale or retail. 


With respect to this feature of the law the tax 
commission has ruled that no particular form of 
certificate is required—that any written statement, 
such as a letter signed by and bearing the name and 
address of the purchaser, will be sufficient. It fur- 
ther has ruled that a certificate need not be taken 
for each sale, and merchants have been advised that 
the tax commission will recognize certificates given 
in advance covering all sales to be made during the 
life of the statute or until revoked in writing. 


The law gives the tax commission broad powers 
to prescribe by regulation just how records of retail 
sales shall be kept. The commission, however, has 
realized that if it should prescribe specific forms of 
keeping such accounts it might greatly inconven- 
ience retailers and require them to incur additional 
and burdensome expenses. For that reason the com- 
mission has ruled that it will recognize any method 
of keeping the records of retail sales which accurate- 
ly reflects all receipts from sales of tangible per- 
sonal property segregated in such manner as to 
disclose (a) taxable receipts and (b) allowable de- 
ductions. 


In this connection an administration problem 
early arose which required still another regulation. 
Appreciating that in many cases, as for instance in 
grocery stores, stores with soda fountains, restau- 
rants and other business establishments, it would be 
dificult, expensive and almost impossible to segre- 
gate, day by day and transaction by transaction, 
taxable receipts from those which are nontaxable, 
the commission promulgated a rule permitting four 
alternative methods of computing taxable receipts. 
These are (a) a percentage basis established by a 
suitable test, (b) inventory, (c) store and warehouse 
billing or (d) merchandise purchase method. 


In the case of (a) the taxpayer must analyze all 
of his sales for not less than twelve business days 
during the taxable period, giving due consideration 
to seasonal activities and establish the ratio or per- 
centage which receipts from taxable sales bear to 
receipts from all sales. 


If he chooses (b) he must add to the value of 
goods on hand at the beginning of the taxable pe- 
tiod all purchases during the period and subtract 
from the sum of the two merchandise on hand at the 
end of the period and adjust the difference to the 
retail selling price. 


The third alternative method (c) was devised 
chiefly for the benefit of chain stores, and if adopted 
by the taxpayer the billings must all be adjusted to 
the retail selling price. 


If the taxpayer selects the merchandise purchase 
method (d) he may report the merchandise on hand 
plus merchandise purchased during the period, ad- 
justed to the retail selling price, in which event he 
will be permitted to deduct from receipts so com- 
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puted in his report for the quarter ending June 30, 
1934, his inventory of merchandise on hand, ad- 
justed to the retail selling price. If no inventory 
was taken as of May 1, 1933, or as of the beginning 
of any other period for which this method is adopted, 
it may nevertheless be employed; but no account 
will be taken of merchandise on hand at the begin- 
ning of the period or on June 30, 1934. 


A taxpayer electing any of these methods must 
add to his return a full and complete explanatory 
statement of the method of computing receipts, to- 
gether with his reasons for believing that such 
method clearly reflects the amount of his taxable 
receipts. 


Questions involving the merchant’s right to pass 
the sales tax on to the consumer or his duty to ab- 
sorb it without increasing prices have added hun- 
dreds to the multitude of inquiries received by the 
tax commission since the sales tax bill became a law 
April 19, 1933. In answer to these questions the 
tax commission has said substantially this: “The 
tax imposed by this law is a privilege tax upon the 
person selling tangible personal property at retail. 
It is not reasonable to assume, however, that the leg- 
islature believed or intended that retailers should 
absorb this tax. The commission assumes and be- 
lieves—and nothing in the law points the other way 
—that retailers may with perfect propriety recover 
this tax as they do other expenses of transacting 
business,—that is by passing it on to the final buyer 
or ultimate consumer. As the commission sees the 
situation the retailer has utter freedom of action. 
He may absorb the.tax and continue to sell at his 
old price if he so desires. He may mark up all of 
his goods if that is his wish. He may mark up some 
and not others if that seems to him the best plan. 
So far as the law or the tax commission are con- 
cerned a seller may bill the tax as a separate item on 
his invoice. Some lawyers, however, believe that 
may not legally be done, as it specifically requires 
payment of the tax as such by the buyer, against 
whom it is not levied, rather than by the seller on 
whom the law imposes it.” 


The law provides stern penalties for its violation, 
placing unusual powers in the hands of the New 
York State Tax Commission. In addition to 
authorizing the suspension of licenses, which 
means that an offender against whom this power 
was employed would be prohibited from continuing 
to do business at retail within the state under pain 
of one thousand dollars fine, or imprisonment for one 
year, or both, the statute makes the filing of any wil- 
fully false return, certificate, affidavit or statement 
in connection with the sales tax a felony. 


In connection with the general trend toward sales 
tax laws, shown by the fact that sixteen states al- 
ready have adopted this comparatively recent inno- 
vation, the means of solving correctly and fairly the 
many puzzling questions attendant on sales tax laws 
is a matter of concern not only in New York State 
but elsewhere. This fact the New York State Tax 
Commission has endeavored to bear constantly in 
mind in its interpretation and administration of New 
York’s retail sales tax law. 


















































































































































































































































































































































































































































































































































































































































































































































































































The Fields of State and Federal 


Taxation 


By Epwin S. Topp * 


in American public finance is the division of 
the tax field among the various political juris- 
dictions—national, state, and local. In a country, or 
to use a more precise term, in a state like France, for 
example, there is no such problem. France is a state 
divided into departments and communes which bear 
the same relationship to the national state that the 
counties and townships bear to one 
of the states of the United States, 
so that there is central control of 
all kinds of taxes and tax adminis- 
tration. In France, as Professor 
John W. Burgess points out, “There 
is no trace in the constitution of a 
distribution of governmental pow- 
ers between a central government 
and local governments; i. e. no such 
distribution is made by the state. 
Whatever local autonomy may exist 
is statutory and may be changed 
or swept away by the central gov- 
ernment at pleasure.”! Problems 
of fiscal administration in France 
are therefore comparatively simple. 
Great Britain is in a similar situa- 
tion. The British Parliament is the 
primary source of all fiscal legisla- 
tion not only in respect to income 
taxation, but also in respect to the 
machinery of local assessments for 
rate (tax) making purposes. Local 
governments in Great Britain act 
only as agencies of the central gov- 
ernment.? The rating power of British counties and 
boroughs is granted by Parliament and might be 
taken away by Parliament. For example, in the 
Rating and Valuation Act of 1925, Parliament pro- 
vided for the setting up of new assessment areas 
in the counties; and, in the Local Government Act 
of 1929, provided for greater central control over 
local government. In short, the tendency in Great 
Britain has been for the retention of county and 
borough administration in the hands of local authori- 
ties, while the central government through some 
department lays down the general lines of local 
administration and may advise what should be done 
in individual cases. The problems of public finance 
in Great Britain are, therefore, relatively simple in 
comparison with similar problems in the United 
States, due to the fact that Parliament is supreme 
in local fiscal organization and administration. 
The United States is in a far different situation. 
The division of the tax field among the various 
political jurisdictions presents peculiar and difficult 


* Miami University. 

_ W. Burgess, Political Science and Constitutional Law, vol. II, 
p. 22. 

2 Ibid. 
3 W. Ivor Jennings, Principles of Local Government Law, Ch. V. 


A PRIMARY problem of increasing importance 
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problems because of the nature of the political sys- 
tem which differs radically from that of France or 
Great Britain. The United States is a Federal state, 
or to be more precise, a state with a Federal or dual 
form of government; and, as such, is divided into so- 
called “states,” the majority of which have been 
created by the sovereign power of the national gov- 
ernment and endowed with powers, quasi-sovereign 
in outward appearance, but limited 
in reality, by the Federal Constitu- 
tion. The term “quasi-sovereign” 
may require further explanation: 
For example, so long as the people 
in a territory belonging to the Unit- 
ed States retain their territorial 
status, they are completely under 
the general administrative jurisdic- 
tion of the Federal Congress and 
they may become a “state” only 
with the consent of and under con- 
ilitions determined by that body. 
Nevertheless, when the Congress 
admits a territory into the union of 
“states,” the new commonwealth 
occupies a peculiar relation to the 
United States. The Federal Con- 
gress has no right now to break up 
a state into separate parts; nor can 
it interfere with the state’s exercise 
of the functions of local govern- 
ment for the reason that now the 
state is limited only by the Federal 
Constitution. A_ state, therefore, 
. has what may be called coordinate 
powers with the Federal Government in levying all 
kinds of taxes without any restrictions save those 
embodied in the Federal Constitution. It is in the 
exercise of these coordinate powers in the field of 
taxation that we find the source of the increasing 
difficulties connected with the division of the tax 
field between the Federal Government and the states. 

During the early period of the nation’s history 
after the adoption of the Federal Constitution, the 
division of the tax field between the Federal Govern- 
ment and the states presented no serious problem. 
The wants of both the Federal Government and the 
states were simple and relatively few. Inasmuch as 
the Federal Constitution prohibited Congress from 
imposing direct taxes except in proportion to the 
population of the states, it was impossible for the 
national government to tax general property except 
in a rather roundabout way through assessing a pro- 
portionate sum to each state. Direct taxes were 
more or less unpopular and not very successful in 
practice,> so that they were rarely used. Indeed, 
Congress has resorted to direct taxes only five times 
in the entire history of the United States, and there 
has never been a levy since the close of the Civil 
War in 1865.6 The Federal Government was there- 
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fore compelled to use other forms of taxation than 
that on real estate. During the first half century or 
more of the national history, sales of public lands 
furnished a considerable part of the national reve- 
nues. These revenues reached a maximum in 1837 
and rapidly declined thereafter until the beginning 
of the Civil War, since which time they have been 
a negligible part of total treasury receipts. Aside 
from the sales of public lands, the chief sources of 
Federal revenues not only before the Civil War but 
for several decades thereafter were duties on im- 
ports and excise taxes. Before the Civil War and 
for a decade or more thereafter the states of the 
United States obtained their revenues chiefly from 
direct taxes on general property or from license and 
excise taxes. Corporation and income taxes were 
practically unknown. State governments generally 
received their revenues from the same sources as 
their local political or administrative subdivisions ; 
hence, it will be readily seen that there was com- 
paratively little opportunity for serious conflict over 
the sources of Federal and state revenues. 


I. The Nature of the Present Problem 


HE present revenue problem in respect to the 
division of the tax field between the Federal 
Government and the states arose as a result of the 
profound changes in the social and economic organi- 
zation that have characterized the history of the 
United States during the last half century. The 
main factors involved in these changes are familiar 
tous all, namely: (1) The development of the cor- 
porate type of business enterprise in all its intricate 
forms; (2) the consequent growth of intangible 
property, represented largely by the various types of 
corporate securities; (3) the development of inter- 
state commerce, which has made it increasingly diff- 
cult to determine the precise tax base for industrial 
and commercial enterprises for purposes of state 
taxation ; (4) the breakdown of the old uniform rule 
for the taxation of general property, owing in large 
measure to the inability of the states to assess intan- 
gible property accurately and equitably ; (5) the 
growth of state and national wants in quantity and 
variety owing to the changes in the economic and 
social organization ; and (6) the increasing popular 
demand for the supplementing of state or local rev- 
enues by grants from the Federal treasury for such 
purposes as the construction of main highways, the 
maintenance of agricultural schools, for education of 
teachers in domestic science, and for reclamation 
and reforestry projects. * 





* As early as 1796, the United States Supreme Court, in United States 
'. Hilton, 3 Dallas, 171, declared that the only direct taxes were poll 
taxes and a tax on land. 


>For example, the first direct tax levy in 1796 failed to operate in 
accordance with official estimates mainly because “payments were so 
tardily made that at the end of three years one fifth of the tax still 


remained unpaid.’’—Davis Dewey, Financial History of the United States, 
3d Ed., p. 109. 


°In connection with attempts by the Federal Congress to levy direct 
taxes, attention may be called to the income taxes levied during the 
Civil War period. These taxes were regarded as an emergency measure 
and were treated as indirect taxes. Later on, in 1894, Congress at- 
tempted to impose a national income tax, which was declared uncon- 
stitutional by the United States Supreme Court on the ground that it 
was a direct tax. Obviously, such a tax could not be assessed in 
pr oporion to the population, and hence it was impossible to make it 
operative. This Court decision resulted in the adoption of the 16th 
amendment to the Federal Constitution, granting to Congress the 
power to enact income tax laws. 





THE TAX MAGAZINE 255 


As a consequence of these changes in the social, 
economic, and business structure, both the nation 
and the states have been subjected to ever increas- 
ing pressure to discover new sources of revenue. 
The states, one after the other, have been driven to 
find new fields of taxation either to supplement or 
to replace the ancient general property tax; while 
the Federal Government, as a result of the exigencies 
of the World War and of the subsequent period of 
reconstruction, has found it necessary to secure new 
sources of revenue to meet the excessive expendi- 
tures incidental to the War and to replace revenues 
lost through the advent of the so-called prohibition 
amendment to the Federal Constitution. To these 
expenditures must be added the recent heavy burden 
on the Federal treasury due to the extraordinary 
measures taken by the Federal Government to re- 
lieve widespread and long continued unemployment 
and to revive the nation’s commerce and industry. 
As a result of these developments in the nation and 
in the states, the Federal and state governments have 
come into serious conflict with one another in re- 
spect to a proper and efficient division of sources 
of revenue particularly in the fields of corporation, 
income, and inheritance taxation, to say nothing of 
the increasing use of consumption taxes by both 
state and Federal authorities. The settlement of this 
conflict constitutes a problem of major importance, 
involving fundamental questions of fiscal science and 
constitutional law. Briefly stated, the problem is a 
threefold one, namely: (1) The readjustment of 
functions between Federal and state jurisdictions in 
conformity with the principle of efficiency and econ- 
omy in administration; (2) the allocation of 
sufficient revenues’ or sources of revenue to each 
jurisdiction, so that each political unit may adequate- 
ly exercise its proper and necessary functions; and 
(3) the assignment of the revenues in such a way 
that every citizen will contribute so far as possible, 
directly or indirectly, to the support of every grade 
of government, national, state, and local. 


II. The Solution of the Problem 


E are now ready for a discussion of the present 

problem with a view to the possible discovery 
of the basic principles on which a satisfactory solu- 
tion may be based. Let us first turn to the Federal 
Constitution for help in the solution of the problem. 
The Federal Constitution expressly delimits the Fed- 
eral and state fields of taxation to a very slight de- 
gree. In respect to the Federal Government, the 
Federal Constitution provides for almost complete 
freedom in taxation. Section 8 of Article I declares 
that the Federal Congress shall have power to lay 
and collect taxes, duties, and excises, in order to 
pay the debts and provide for the common defense 
and general welfare of the United States. Section 
9 provides that no capitation or other direct tax 
shall be laid except in proportion to the population, 
and forbids either Federal or state taxation of ex- 
ports. The 16th Amendment to the Constitution 
grants power to the Federal Congress to levy income 
taxes. These grants of power, particularly the term 
general welfare, enable Congress to exercise unlim- 
ited power over all subjects of taxation. 
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The only direct and express inhibition on the fiscal 
powers of the states is found in Section 8, Article I, 
of the Constitution which declares that no state, 
without the consent of Congress, shall lay any im- 
posts or duties on imports or exports. This field 
therefore belongs exclusively to the Federal Govern- 
ment unless Congress wills otherwise. By decision 
of the United States Supreme Court, however, the 
Federal Constitution has been interpreted as deny- 
ing to the states the power to tax the instrumentali- 
ties of the Federal Government, or the income 
arising from the ownership of Federal securities. 
Neither may the states tax per se interstaie com- 
merce, since power over interstate commerce is part 
and parcel of the sovereign powers belonging ex- 
clusively to the Federal Government. Neither may 
a state levy inheritance taxes on securities owned 
by a decedent citizen of another state. Aside from 
these restrictions, both the states and the Federal 
Government, may impose taxes on the same sub- 
jects, including all kinds of excise taxes, and taxes 
on corporations, personal and ‘business incomes and 
inheritances. 

1. A natural division of the field.—Is there any 
natural division of the field between the Federal 
Government and the states? This question has 
given rise to.a never ending discussion ; nevertheless, 
there are a few points on which there will be gen- 
eral agreement. For example, so far as real estate 
is concerned, the facts warrant the assertion that by 
common consent this field belongs exclusively to the 
states and their local political or administrative sub- 
divisions. As stated before, the only way that the 
Federal Congress can tax real estate is by indirection 
through an assessment on the states. Since this kind 
of taxation has never been resorted to except in 
times of the greatest national emergency, it is ex- 
tremely improbable that Congress will enter this 
field in the future. It seems quite obvious that the 
states should exercise absolute control over the taxa- 
tion of real estate. Each state has the power to 
make laws governing the ownership of real property, 
to set up the conditions necessary for a valid sale 
of realty and for its conveyance by deed from one 
person to another, and to establish rules for the re- 
cording of deeds and mortgages or other similar 
instruments establishing fee simple or contingent 
or conditional ownership of realty. Again the assess- 
ment of realty for taxation is of relatively local 
importance; and the assessment can best be deter- 
mined by local officials who are thoroughly 
acquainted with the factors that control realty val- 
uations. Finally, the state controls the devise of 
realty through its power to make rules governing 
the construction and use of wills or the passing of real 
estate in case the owner dies without making a will. 

What has been said of real estate applies equally 
well to all kinds of general property. In the early 
period of the national history, Congress did levy 
such property taxes as those on carriages, and on 
window panes, but these taxes were upheld by the 
Federal courts on the ground that they were indi- 
rect, i. e., they were excise taxes. At the present 
time, there are Federal taxes on oleomargarine and 
on bank notes issued by state banks; but these so- 
called taxes were never intended for revenue pur- 
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poses, but imposed as a convenient means of exercising 
the police power of the Federal Government. It 
can be assumed, therefore, that the field of general 
personal property taxation is properly reserved to 
the states alone. 

The problem thus far has been a relatively simple 
one. The states may have exclusive use of the field 
of general property taxation, limited in certain cases 
by the decisions of the Federal courts; and the Fed- 
eral Government alone levies import taxes. The 
problem becomes highly complicated, however, when 
we come to consider the precise allocation of the 
fields of corporation, income, and inheritance taxa- 
tion. While there is such a divergence of opinions 
on the subject, even among students of public finance 
and among tax administrators, that it is next to 
impossible to expect common agreement or action 
in the near future, it may, nevertheless be worth 
while to examine anew each of these tax fields from 
the standpoint of economic and fiscal principles and 
in particular in the light of recent fiscal developments 
in these fields. 


2. The taxation of personal incomes.—So far as 
one is able to judge from the voluminous literature 
on this topic, the majority of students of taxation 
hold to the opinion that the personal income tax 
should be primarily a state tax. The expansion of 
state functions in recent years together with the 
concomitant growth of public expenditures in all 
the states of the United States has reached a point 
where there is dire need of an income tax to supple- 
ment or to displace traditional forms of property 
taxes. The complete breakdown of the old general 
property tax has likewise brought about an impera- 
tive need for the reorganization of state and local 
tax systems in accordance with the basic principles 
of public finance, an operation that can only be 
achieved through the inclusion of a personal income 
tax in order to round out a completely coordinated 
tax system and to bring every citizen in some way 
or other into the tax field. 


While there is general assent to the proposition 
that the states have the greater need for the personal 
income tax, there is the belief among many students 
of public finance that the states cannot administer 
the tax as effectively as the Federal Government, 
owing to the fact that sources of personal incomes 
are rapidly becoming national in character, that is 
to say, individual ownership of property is no longer 
within the domain of a single state but is spread 
over a number of states. Their conclusion is, there- 
fore, that the Federal Government should take over 
the field of income taxation, inasmuch as it is better 
fitted to administer the tax. This argument may 
have been perfectly valid in an earlier day but it has 
to a large degree lost its validity on account of the 
fiscal developments in this field during recent years. 
The best proof of this statement is found in the fact 
that it is only a short time ago relatively that prac- 
tically every student of public finance declared that 
an income tax whether administered by the Federal 
or the state governments, while ideal in theory, was 
impossible in practice.?. But a single state, Wiscon- 








7 For interesting discussions on the feasibility of an income tax, see 
the Proceedings of the National Tax Association Conferences, 1907-1910. 
See also Ely, Taxation in American Cities, Ch. VII. 
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sin, with courage enough to put theory into practice, 
proved that the theoretical ideal was entirely practi- 
cable and workable.* Certainly the generally suc- 
cessful administration of the income tax in that one 
state is a strong refutation of the argument that the 
Federal Government alone can administer the tax. 


Many students of taxation who believe that the 
states need the revenues from income taxes and who 
also believe that it is relatively difficult for the states 
to administer the tax, have offered as a solution of 
the problem the proposition that the Federal Gov- 
ernment should assess and collect income taxes and 
then distribute the proceeds among the states. As 
early as 1911, Professor Seligman offered this as a 
solution of the problem, declaring, “Why is it not 
possible to secure all the ends of suitability by hav- 
ing the taxes administered by the Federal Govern- 
ment under general Federal laws, and why is it not 
possible to secure all the ends of adequacy by having 
the proceeds apportioned in whole or in part to the 
various states.”® A similar solution is offered in a 
recent article by Professor Haig:° “The assign- 
ment to the Federal Government of all those types 
of taxes in the administration of which it possesses 
a substantial advantage as compared with the states, 
with provision for such a division of the yield with 
the states as is appropriate to the functions assigned 
to them on the principle of efficiency—this is the 
arrangement which seems to yield highest returns. 
This arrangement would require the Federal admin- 
istration of the taxes on incomes.” 


The weakness of this proposal lies in the fact that 
the proponents of this plan have failed to tell us 
on what precise basis the proceeds of the tax should 
be distributed among the states. It is obvious to the 
tax administrator that the selection of a proper basis 
for distribution would involve as many difficulties as 
those which would be encountered by the states if 
they alone occupied the field. As Professor Haig 
points out there would be powerful objections raised 
by the various states to such a plan on the score: 
(1) That administration of the income tax by the 
Federal Government would result in the gradual 
diminution of the importance of the states; (2) that 
the plan would not be sufficiently flexible for the 
states; and (3) that no just and satisfactory basis 
could be agreed upon." 


Returning now to the fundamental assumption 
that Federal administration is the sine qua non of 
successful administration, we may fairly raise the 
question whether the states have not demonstrated 
by experience of the last few years their ability to 
administer personal income tax laws without Federal 
aid. With a full realization of the difficulties in- 
volved, we may yet fairly posit the proposition that 
recent developments in the states that have adopted 
the income tax reveal the fact that there is a strong 
movement to develop through interstate comity an 


5’ Prior to 1900, sixteen states had made some attempt to tax incomes, 
but only six states tried to reach all incomes. The tax was not produc- 
tive of any great amount of revenue and was generally recognized as 
a failure. Wisconsin was the first state to try out an income tax 
wholly under state control. 

®* Edwin R. A. Seligman, Essavs in Taxation, 9th Ed., p. 386. 

°R. M. Haig, ‘‘Federal Tax Collection with the Allocation of Share 
of Proceeds to the States,” Tue Tax Macazine, March, 1933. 

. bid. 









THE TAX MAGAZINE 257 






ever increasing degree of equity and uniformity in 
the methods of determining, assessing, and adminis- 
tering taxes on personal incomes, thus achieving 
fully as much as could possibly be gained if the states 
surrendered the field to the Federal Government. 


While we may be able to prove that the states 
alone should use the income tax, we must face the 
hard fact that the Federal Congress has no imme- 
diate intention of relinquishing this field to the 
states. The Federal Government, as we have seen, 
used income taxes during the Civil War, but they 
were regarded as a temporary measure and abol- 
ished in 1872. Congress again enacted an income 
tax law just before the opening of the World War; 
and, owing to the extraordinary fiscal burdens during 
the War, rapidly expanded income tax rates. Dur- 
ing the entire period since the close of the War, and 
particularly during the last few years, the bur- 
den of governmental expenditures for pensions and 
“bonuses” incidental to the World War has increased 
rapidly, with every prospect of a continued increase 
in the future. Taking into consideration these ex- 
tra burdens, together with the increased fiscal bur- 
dens owing to the exigencies of the long continued 
and wide-spread world depression, there is no pros- 
pect whatsoever that the Federal Government will 
surrender the income tax field to the states; nor 
can it do so unless there is a general reorganization 
of the Federal tax structure. The only immediate 
gain to be hoped for is an agreement between the 
Federal Government and the states, that, on prin- 
ciple, the income tax is primarily a state tax; and 
that the Federal Government will agree to increase 
present income tax rates as an emergency measure. 


This arrangement is obviously faulty in that it 
perpetuates the conflicts and the administrative 
difficulties involved in the dual administration of 
income taxes both by state and Federal authorities. 
Is there any way out of the difficulties due to dual 
administration? While there is no ready made or 
cut-and-dried answer to the question, nevertheless, 
if the Federal Government will not consent to recog- 
nize the income tax as primarily a state tax, and if 
it will not consent to use the tax except as an emer- 
gency measure, then we are warranted in drawing 
the following conclusions: First, if the Federal 
Government handicaps the state governments in the 
proper and adequate exercise of their fiscal func- 
tions, then it must take over a large part of the bur- 
den of maintaining those functions. If, as many 
recent writers have professed to believe, the Federal 
Government is destined to play a more important 
part in tax administration, then it must assume, as 
has been done by the central government in Great 
Britain, a large part of the burden of making grants 
in aid to the states for such purposes as education, 
highway construction and maintenance, flood preven- 
tion projects, etc. Second, if the Federal Govern- 
ment persists in the use of the income tax while at 
the same time it leaves to the states the necessity of 
carrying their present fiscal burden, then some plan 
must be devised for assuring to the states a fair 
share of the proceeds from the Federal administra- 
tion of the income tax; but there seems to be no 
hope, at the present time, of discovering a satisfac- 



































































































































































































































































































































































































































































































































































































































































































































258 THE TAX MAGAZINE 





tory method of making the distribution or allocation 
of the proceeds.” 


3. Corporation taxes.—Practically the same argu- 
ments that have been developed in the case of in- 
come taxes apply also to corporation taxes. In 
substance, the general opinion is that corporations 
are in the same category as personal incomes, and 
that the states normally have the greater need for 
corporation or, to use a more comprehensive term, 
business taxes; but there is a division of opinion as 
to whether the states can administer such taxes as 
effectively as the Federal Government. 


Only one comment need be made in addition to 
the arguments developed in the discussion of the 
income tax, namely, that the development of ef- 
fective state administration of corporation taxation 
during the past few years has shown substantial 
progress in the solution of tax problems common to 
all the states. The tendency to bring about uni- 
formity and equity in corporation taxation has been 
strong owing to the cooperation of state fiscal officers 
who have been seeking to develop a common proce- 
dure based on fiscal principles for the purpose of 
classifying corporations, and of finding citeria for 
taxing corporate enterprises. engaged in interscaie 
commerce, so that each state will receive its fair 
share of the tax proceeds. Not only are the states 
that still cling to some form of property or franchise tax 
making progress through common council and agree- 
ment; but also those states that are now seeking to 
tax corporations on net income have achieved a fair 
degree of success in meeting the peculiar difficulties 
incidental to taxation in a Federal state.** Indeed 
it may be truthfully asserted that most of the present 
difficulties now encountered in any form of corpo- 
ration taxation have been forced on the states by 
Federal court decisions, and in spite of the efforts 
made by the states to achieve uniformity and equity 
in the taxation of corporate enterprises. 


4. Estate and inheritance taxes—The case for the 
exclusive state control of estate and inheritance taxa- 
tion is even stronger than for the control of income 
or corporation taxation. The states alone legislate 
on matters pertaining to the devolution of property 
by will and the methods of distributing property 
when one dies without making a will. The states 
also exercise exclusive control over the probation of 
wills and the functions to be exercised by executors 
and administrators. Even under the Federal estate 
tax, the state probate courts initiate the processes of 
determining the amount of the estate, etc., and 
therefore there can be no ground for the argument 
that the Federal Government can administer the es- 
tate better than the states. From this point of view, 
therefore, it would seem that the inheritance tax 
naturally belongs to the states. There are two other 
agencies at work which also tend to invalidate the 


12 A number of recent writers have advocated the use of the crediting 
device now used by the Federal Government in connection with the dual 
administration of Federal estate taxes. But this device has been used 
to encourage the various states to enact inheritance tax laws, and 
consequently to encourage dual administration of such laws. Thus 
the wastes due to duplication of Federal and state laws will not be 
eliminated. Furthermore, no one, to the writer’s knowledge has sug- 
gested a precise method of applying the credit device to income taxes. 

13 For detailed illustrations of these technical difficulties, see the 
various conference reports of the National Tax Association. These 
reports furnish a mine of information on this topic. 
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argument that Federal administrative control is nec- 
essarily superior to that exercised by the states: 
One of them is the successful movement to bring 
about agreements among the states for the purpose 
of eliminating double taxation ;** and the other con- 
sists of recent decisions of the United States Su- 
preme Court which have forced the states to relinquish 
the taxation of securities issued under the authority 
of one state and owned by a decedent citizen of 
another. Finally, the Federal Government has tac- 
itly admitted that the states have the greater need 
for inheritance taxes by relinquishing to the states, 
under certain conditions, the greater portion of the 
Federal estate tax. This artificial provision has les- 
sened to some degree at least the difficulties encoun- 
tered in joint Federal and state taxation, provided 
the states take advantage of the offer in the Federal 
law; but it does not completely solve the problem 
of an equitable division of the tax field. 


III. Summary and Conclusion 


We have now to consider the final question 
whether it is possible to allocate different fields of 
taxation to the Federal and state governments, re- 
spectively, so that each will have adequate revenues 
and at the same time ensure maximum efficiency in 
financial administration. In offering a suggestion 
for such a division it must be clearly understood that 
there is no implication that there is anything essen- 
tially wrong in the taxation of the same persons or 
property both by the Federal Government and the 
states, for the reason that it is the duty of every 
citizen to support both grades of government; but 
we rather have in mind the desirability of a division 
of the tax fields from the standpoint of expediency 
for the sake of removing the present causes of con- 
flict between the two grades of government and to 
enable each government to round out a tax system 
that will include all persons and property, directly 
or indirectly, and at the same time do maximum 
justice to all subjects of taxation. 


Keeping in mind the assumption that the states 
must continue to exercise the fiscal functions now 
assigned to them, the most feasible suggestion seems 
to be a division of the tax fields, except in periods 
of great emergency, along the same general line of 
cleavage as that followed during the first century of 
the national history. Let the states relinquish to 
the nation all general excise taxes except those used 
for some specific purpose such as automobile regis- 
tration and gasoline taxes; on the other hand, let 
the Federal Government relinquish to the states all 
taxes on incomes, inheritances, and corporations. 
The states would then secure their entire revenues 
from real estate, personal and business incomes, and 
inheritances, plus special taxes on automobiles and 
gasoline. On the other hand, the Federal Govern- 
ment would have exclusive control of revenues from 
imposts and excises, including a general sales tax. 
The only flaw in the program is the matter of a sales 
tax. The sales tax is far from being an ideal tax, 


(Continued on page 277) 


144 See Proceedings of National Tax Association Conferences, 1925- 
1932. 
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Valuation of Capital Stock for Federal 
Stock Tax 


By ARNOLD R. Baar * 


character of the Federal capital stock tax be- 

cause of the use of the word “value” in the law 
(Sec. 215,2 National Industrial Recovery Act) in im- 
posing an excise tax of $1 for each $1,000 of the “ad- 
justed declared value” of capital stock. It seems quite 
clear, however, that the law contemplates that every 
taxable corporation is to be entirely 
free to declare any initial amount 
upon which it wishes to be taxed. 

The statute contains no definition 
of value and no indication of adopt- 
ing any of the familiar standards, 
such as book value, reproduction 
costs, capitalization of prior earn- 
ings, market value, etc. Quite con- 
sistent is the entire absence of 
provision for investigation and revi- 
sion by the Bureau of Internal 
Revenue. Not only does the law 
state that the declaration of value 
can not be amended, presumably by 
the corporation, but it seems to 
permit of no review or change by 
any authority. The scope of ad- 
ministrative regulation seems to be 
limited to the determination of the 
adjustments of the initial declared 
value, which are required to reflect 
subsequent transactions, and to such 
problems as the adoption of a new 
declared value after a corporate 
reorganization. 

Consequently, in the preparation of the returns 
which are due by August 31, the only problem: is 
to find the amount which will be most advantageous 
to the taxpayer corporation. In the prescribed re- 
turn, Form 707, the Commissioner of Internal Rev- 
enue does ask for certain information, but there 
appears to be no attempt to require, and no basis 
for any requirement, that the value initially de- 
clared shall be to any extent based upon any 
existing facts. As an extreme illustration, a cor- 
poration with assets having a present cash value of 
$1,000,000.00, and with listed capital stock being sold 
daily at prices aggregating $1,500,000.00, is ap- 

* Attorney at Law, Chicago, Ill. 

'The text of the capital stock tax law is as follows: 

“Sec. 215. (a) For each year ending June 30 there is hereby imposed 
upon every domestic corporation with respect to carrying on or doing 
business for any part of such year an excise tax of $1 for each $1,000 
of the adjusted declared value of its capital stock. 

“(b) For each year ending June 30 there is hereby imposed upon 
every foreign corporation with respect to carrying on or doing business 
in the United States for any part of such year an excise tax equivalent 
to $1 for each $1,000 of the adjusted declared value of capital employed 
in the transaction of its business in the United States. 

“(c) The taxes imposed by this section shall not apply— 


(1) to any corporation enumerated in section 103 of the Revenue 
Act of 1932; 


_(2) to any insurance company subject to the tax imposed by sec- 
tion 201 or 204 of such Act; 


T charac is some misunderstanding as to the 


(Footnote 1 continued on page 260) 
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parently free to decide whether its declared value as 
of December 31, 1932, shall be reported at $500,000.00 
or at $3,000,000.00, or at any other amount. 

The only check upon too low a declared value is 
the complementary excess profits tax,” which is 
based upon the same valuation. For example, if the 
corporation in question should have a net income of 
$250,000.00 in 1933, it will be sub- 
ject to no excess profits tax if its 
declared value is $2,000,000.00 or 
more. If, however, its declared 
value was $500,000.00, its net in- 
come of $250,000.00 will be subject 
to an excess profits tax of $9,375.00 
for 1933. This amount, which it 
otherwise could have saved, is the 
penalty which it pays for having 
saved $1,500.00 as capital stock tax. 

Every $1,000.00 added to the de- 
clared value will cost $1.00 per year 
in capital stock tax but will save 
$6.25 in excess profits tax in any 
year when the net income would 
otherwise exceed the 12% per 
cent exemption. The law therefore 
definitely offers a substantial incen- 
tive for a large declared value. 

Although the statute provides 
that these taxes shall not operate 
after the repeal of the Eighteenth 
Amendment or the end of the Fed- 
eral deficits, it seems hardly likely 
that they will be removed so long 
as the Federal Government is pressed for funds. 
These taxes promise to be the most successful and 
the most satisfactory of any which have been adopted. 
They offer immediate and complete certainty and 
almost no administrative difficulties or expense. 
Therefore, they will probably be continued until 
after all the “nuisance taxes” can be dispensed with. 
While the present rates impose only a moderate 
burden, it appears more likely that the rates will be 
increased, rather than that the taxes will be removed. 

It should therefore be anticipated that these new 
taxes will be in effect for at least three to five years 
and perhaps even longer. In making the initial 


* The excess profits tax provision of the National Industrial Recovery 
Act reads as follows: 

“Sec. 216. (a) There is hereby imposed upon the net income of every 
corporation, for each income-tax taxable year ending after the close of 
the first year in respect of which it is taxable under section 215, an 
excess-profits tax equivalent to 5 per centum of such portion of its net 
income for such income-tax taxable year as is in excess of 12% per 
centum of the adjusted declared value of its capital stock (or in the case 
of a foreign corporation the adjusted declared value of capital employed 
in the transaction of its business in the United States) as of the close 
of the preceding income-tax taxable year (or as of the date of organiza- 
tion if it had no preceding income-tax taxable year) determined as 
provided in section 215. The terms used in this section shall have the 
same meaning as when used in the Revenue Act of 1932. 

“(b) The tax imposed by this section shall be assessed, collected, and 
paid in the same manner, and shall be subject to the same provisions of 
law (including penalties), as the taxes imposed by title I of the Revenue 
Act of 1932.” 





































































































































































































































































































































































































































































































































































































































































































































































declaration which will govern tax liability through- 
out this period, therefore, an estimate should be 
made of the average and maximum annual earnings 
to be anticipated over’ that period. The declared 
value should then be eight times the amount of a 
liberal estimate of such earnings. No attention need 
be paid to balance sheets or to any other methods 
of valuation. If the value is higher than will be 
needed, there will be a needless cost of $1.00 per 
thousand per year, but if it is too low, the cost will be 
$6.25 per thousand in each year in which the net in- 
come exceeds the exemption. 





Illinois Enacts New Sales Tax Law 


O MEET the dilemma caused by the invalida- 

tion of the Illinois Sales Tax Act of March 22, 
1933, by the State Supreme Court on May 10, 1933, 
in Winter v. Barrett, et al., 352 Ill. 441, a new law, 
entitled the ‘Retailers’ Occupation Tax Act,” was 
enacted on June 28, 1933. It levies a tax upon per- 
sons engaged in the business of selling tangible per- 
sonal property at retail in the State of Illinois at the 
rate of 2 per cent of the gross receipts from such 
sales in the state after the taking effect of the Act 
(July 1, 1933) and prior to July 1, 1935. The tax 
is not imposed upon the privilege of engaging in 
business in interstate commerce, or otherwise, which 





Footnote—Continued from preceding page. 


(3) to any domestic corporation in respect of the year ending 
June 30, 1933, if it did not carry on or do business during a part 
of the period from the date of the enactment of this Act to June 30, 
1933, both dates inclusive; or 

(4) to any foreign corporation in respect of the year ending June 
30, 1933, if it did not carry on or do business in the United States 
during a part of the period from the date of the enactment of this 
Act to June 30, 1933, both dates inclusive. 

““(d) Every corporation liable for tax under this section shall make a 
return under oath within one month after the close of the year with 
respect to which such tax is imposed to the collector for the district in 
which is located its principal place of business or, if it has no principal 
place of business in the United States, then to the collector at Baltimore, 
Maryland. Such return shall contain such information and be made in 
such manner as the Commissioner with the approval of the Secretary 
may by regulations prescribe. The tax shall, without assessment by the 
Commissioner or notice from the collector, be due and payable to the 
collector before the expiration of the period for filing the return. If the 
tax is not paid when due, there shall be added as part of the tax interest 
at the rate of 1 per centum a month from the time when the tax became 
due until paid. All provisions of law (including penalties) applicable in 
respect of the taxes imposed by section 600 of the Revenue Act of 1926 
shall, insofar as not inconsistent with this section, be applicable in 
respect of the taxes imposed by this section. The Commissioner may 
extend the time for making the returns and paying the taxes imposed by 
this section, under such rules and regulations as he may prescribe with 
the approval of the Secretary, but no such extension shall be for more 
than sixty days. 

“‘(e) Returns required to be filed for the purpose of the tax imposed 
by this section shall be open to inspection in the same manner, to the 
same extent, and subject to the same provisions of law, including penal- 
ties, as returns made under title II of the Revenue Act of 1926. 

“(f) For the first year ending June 30 in respect of which a tax is 
imposed by this section upon any corporation, the adjusted declared 
value shall be the value, as declared by the corporation in its first 
return under this section (which declaration of value cannot be 
amended), as of the close of its last income-tax taxable year ending at 
or prior to the close of the year for which the tax is imposed by this 
section (or as of the date of organization in the case of a corporation 
having no income-tax taxable year ending at or prior to the close of 
the year for which the tax is imposed by this section). For any subse- 
quent vear ending June 30, the adjusted declared value in the case of a 
domestic corporation shall be the original declared value plus (1) the 
cash and fair market value of property paid in for stock or shares, (2) 
paid-in surplus and contributions to capital, and (3) earnings and profits, 
and minus (A) the value of property distributed in liquidation to share- 
holders, (B) distributions of earnings and profits, and (C) deficits, 
whether operating or nonoperating; each adjustment being made for the 
period from the date as of which the original declared value was declared 
to the close of its last income-tax taxable year ending at or prior to the 
close of the year for which the tax is imposed by this section. For any 
subsequent year ending June 30, the adjusted declared value in the case 
of a foreign corporation shall be the original declared value adjusted, in 
accordance with regulations prescribed by the Commissioner with the 
approval of the Secretary, to reflect increases or decreases (for the period 
specified in the preceding sentence) in the capital employed in the 
transaction of its business in the United States. 

““(g) The terms used in this section shall have the same meaning as 
when used in the Revenue Act of 1932.” 
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business may not under the Constitution and stat- 
utes of the United States, be made*the subject of a 
state tax. 


The Act of March 22, 1933 was held invalid on 
the grounds that (1) by the exemption of motor fuel 
and farm produce, sold by-the producer, it provided 
for an illegal classification in violation of Sec. 1, Art. 
IX of the State Constitution and the equal protection 
clause of the Federal Constitution and (2) it pro- 
vided for a double appropriation contrary to the pro- 
visions of Sec. 16, Art. V of the State Constitution. 
The “Retailers’ Occupation Tax Act” makes only 
one exemption, and that in the case of isolated or 
occasional sales of tangible personal property by a 
person who does not hold himself out as engaging 
in the business of selling such tangible personal 
property at retail. Section 8 of the law provides 
that from July 1, 1933, to December 31, 1933, both 
inclusive, 2 per cent of the revenue from the tax is 
to be paid by the Department of Finance into the 
General Revenue Fund and the balance into the 
Emergency Relief Fund in the State Treasury. 
Thereafter all of the revenue is to be paid into the 
Occupational Tax Fund in the State Treasury. 


Tax returns are due from retailers, under the 
statute, on or before August 15, 1933, and on or 
before the fifteenth day of each calendar month there- 
after, until, but not including, August, 1935. In- 
formation required on the returns is as follows 


1. The name of the seller; 


2. His address and the address of his place of 
business ; 


3. Total amount of gross sales of all tangible 
personal property made by him during the preced- 
ing calendar month; 

4. Total amount received during. the preceding 
calendar month on charge and time sales of tangi- 
ble personal property made by him prior to the 
month for which the return is. made; 


5. Deductions allowed by law from such total 
amount of gross sales and from total amount re- 
ceived during the preceding calendar month on such 
charge and time sales; 


6. Receipts during the preceding calendar month 
from the total amount of sales of tangible personal 
property made by him during such month in the 
course of such business after deductions allowed by 
law have been made; 


7. Receipts during the preceding calendar month 
from charge and time sales of tangible personal 
property made by him prior to such month in the 
course of such business after deductions allowed by 
law have been made; 


8. Gross receipts during the preceding calendar 
month from sales of tangible personal property made 
by him in the course of such business, upon the ba- 
sis of which the tax is imposed. 


In making such return the seller is required to 
determine the value of any consideration other than 
money received by him in connection with the sale 
of any tangible personal property in the course of 
his business and to include such value in his return. 


(Continued on page 272) 
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ENERAL revision of revenue laws, aimed at equalizing 
the tax burden, reducing to order the present hodge- 
podge of legislation, and considering revenue necessi- 

ties in the face of expected prohibition repeal, whith will 
void the taxes contained in the Industrial Recovery Act, 
may be expected in the next session of the Congress. 


Already, Senate Finance and House Ways and Means 
subcommittees are vigorously combing the present stat- 
utes to discover and close existing loopholes and to find 
ways of removing inequalities from the laws. The mem- 
bers of the Senate Committee are Senator King, Chairman, 
and Senators Robert LaFollette, David Reed, Alben W. 
Barkley and Harry C. Byrd. The House Committee is 
composed of Samuel B. Hill of Washington, Thomas H. 
Cullen of New York, Fred M. Vinson of Kentucky, Jere 
Cooper of Tennessee, Allen T. Treadway of Massachusetts, 
Frank Crowther of New York, and James A. Frear of 
Wisconsin. Assisting the subcommittees and performing 
the technical work are L. H. Parker, Colin Stam and others 
of the staff of the Joint Committee of Internal Revenue. 


_ At the same time that this committee is considering the 
future, Treasury and Bureau officials are preparing regula- 
tions to cover the tax laws enacted by the special session. 


Greatly cheered are both Congressional leaders and 
Treasury officials by the recent pick-up in tax receipts. 
Nineteen thirty-three fiscal year general fund receipts 
which had been consistently lower than 1932 income, caught 
up and passed the latter during April. May collections, 
from all internal revenue sources, were nearly twice as 
great as May, 1932 receipts, being $114,754,133.06, as com- 
pared with $60,013,131.27. Income tax collections were still 
40 per cent below 1932 receipts, but practically all other 
types of taxes showed large gains. The beer tax was re- 
sponsible for nearly 10 per cent of the month’s total, 
netting $11,172,322.66. Receipts for the entire fiscal year 
up to June 25 totalled $1,989,173,561.24, as compared to 
$1,958,108,700.65 for the corresponding period in 1932. The 
deficit on that date was approximately $1,067,000,000 less 
than in the preceding year. Customs’ revenue in June were 
nearly a third higher than in June, 1932. <A “balanced 
budget,” war cry of the past two years, loomed as a possi- 
bility in 1934, especially as the number of prohibition re- 
pealing states mounted to sixteen. 


Glowing revenue news could not, however, greatly cheer 
Bureau employees, waiting anxiously for the economy and 
political axe to fall. They have two grounds for fears: 
(1) a reduction in the 1934 budget of $2,835,000, made in 
addition to the 15 per cent impounded reduction, will 
require the dismissal of approximately 500 employees, in- 
cluding collectors, deputy collectors, attorneys and clerks; 
(2) The Bureau of Internal Revenue becomes history on 
August 9, 1933, and is replaced by the Division of Revenue 
of the Treasury Department, which is the old Bureau plus 
the Bureau of Industrial Alcohol. All positions in the 
present Bureau are, therefore, abolished, and holders of those 
positions, irrespective of civil service status, can be dis- 
missed, while new positions can be filled with new blood. 
Commissioner Helvering recently publicly stated, however, 
that no wholesale replacements were to take place. 


_ Quite severe, however, will be the parings in the Bureau. 
Shaved off will be 104 deputy agents, 116 revenue agents and 
/) clerks. The General Counsel’s Office will be reduced by 
40 attorneys and 26 clerks. Six conferees of the Special 
Advisory Committee, their clerks and stenographers will 
vd The reduction in Washington will be approximately 


New Revenue Measures Increase 
Tax Burdens 


HEN Congress adjourned in June, 1933, it calculated 

it had passed a tax bill capable of meeting any emer- 

gency. The Revenue Act of 1932 proved to be sufh- 
cient for less than a year, and this spring saw the blossoming 
forth of two brand new measures. One, contained in the 
National Industrial Recovery Act,’ is designed to raise 
220,000,000 to finance public works programs and industrial 
relief, and is in part temporary. The other, H. R. 5040 
(Public Act No. 73), extends the gasoline tax for one year, 
shifts the power tax to the producer and cures adminis- 
trative weaknesses in the 1932 Act. 


National Industrial Recovery Act 
Modification of Prior Laws 


Net Losses 


woe radical in the changes in the present law made 
by the Industrial Recovery Act is the repeal, as of 
January 1, 1933, of the net loss carry-over provisions. This is 
accomplished by the simple process of repealing sections 
117, 23 (i), 169, 187, and 205 of the 1932 Act, and no hope 
is given, as in the 1932 Act, that the carry-over provisions 
will be merely temporarily suspended. The change abol- 
ishes a feature of the revenue laws which has been in 
existence, in various forms, since 1919. 

If, however, a corporation operating on a fiscal year basis 
has a net loss during the 1933 fiscal year, it may, by the 
operation of Section 105 of the 1932 Act, carry forward 
that part of the net loss which is proportional to the part 
of the entire fiscal year which falls in the calendar year 
1932. This net loss may be carried forward, however, only 
one year, under the terms of Section 117 of the 1932 Act. 


Stock Losses 


Another carry-over privilege granted by the 1932 Act 
has been removed. Under that Act, the excess of stock 
losses over stock gains (the stocks being held for less 
than two years), which losses could not be deducted from 
gross income under the terms of Section 23 (r), could be 
carried forward and applied against stock gains in the next 
year to the extent that there was a net income in the year 
in which the losses were sustained. Section 218 (b) of 
the National Industrial Recovery Act, by repealing Section 
23 (r) (2), takes away this right, and stock losses sustained 
but not deductible in 1932 will not be allowed to affect in- 
come taxes for 1933. 

“Persons carrying on the banking business (where the 
receipt of deposits constitutes a major part of such busi- 
ness)” were exempt, under the 1932 Act, from the applica- 
tion of the stock loss provision, Section 23 (r). Those 
persons having recently been much in the public eye, Con- 
gress repealed the benefits given to them. Dealers in securi- 
ties (as to stocks and bonds acquired for resale to customers 
in the ordinary course of business), and banks and trust 
companies incorporated under the laws of the United 
States or of any state or territory, are still exempt. 

Losses disallowed to a partnership under Section 23 (r) 
may not, with respect to losses incurred after January 1. 
1933, be deducted by the individual partners, Section 218 
(d) of the Industria! Recovery Act provides. While this 
amendment to the 1932 Act hurts partners in 1933 and 
subsequent years, it apparently resolves in their favor the 


1 Public—No. 67—-73d Congress, approved June 16, 1933. 
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doubt which previously existed as to whether such losses 
could be taken under the 1932 Act. The enactment of 
such a provision without reference to its prior existence 
implies that it did not exist before. 


Increased Consolidated Return Rate 


The change in the corporation tax rate on corporations 
filing consolidated returns, which becomes, for the calen- 
dar years 1934 and 1935, 1 per cent in addition to the 
corporation tax of 1334 per cent, gives corporations desir- 
ous of filing separate returns a new election, which can be 
exercised with respect to returns for the calendar year 1934 
or for a fiscal year ending in 1934. This fact is true be- 
cause Art. 11 of Regulations 78 provides that if “one or 
more provisions of these regulations, which have previously 
been consented to, have been amended” then a new election 
is created. The regulations will have to be amended to 
include the changes in the law made by the National 
Industrial Recovery Act. 


Penalty on Unreasonably Large Surplus Accumulations 


Section 104 of the 1932 Act, providing for a 50 per cent 
penalty tax upon unwarranted accumulations of surplus 
of corporations to avoid surtaxes is broadened by Section 
214 to apply to accumulations designed to prevent the 
imposition of any internal revenue tax. This change is 
made to prevent avoidance of the dividend excise tax, 
included in Section 213, by allowing surplus to accumulate. 


New Taxes 


HE Industrial Recovery Act adds to the present tax 

hodgepodge three new levies: (1) an excise tax on 
dividends declared after the date of enactment of the Act; 
(2) a capital stock tax, and (3) an excess profits tax. 


Tax on Dividends 


A tax of 5 per cent of the amount of dividends (required 
to be included in the gross income of the recipient under 
the 1932 Act) received by any person other than a domestic 
corporation is imposed by Section 213 of the Industrial 
Recovery Act. The dividends of corporations named in 
Section 103 of the Revenue Act of 1932 (labor organiza- 
tions, mutual savings banks, fraternal beneficiary societies, 
etc.) are made specifically exempt, as are stock dividends, 
and distributions that do not classify as dividends within 
the definition of that term in Section 115(a), 1932 Act. 

The tax applies to all dividends received by any “person,” 
except those received by a domestic corporation, after 11:55 
a. m. on June 16, the moment the President signed the 
bill, if those dividends were declared “before the date of 
enactment of the act.” Considerable doubt exists, in spite 
of the Treasury ruling to the effect that dividends declared 
at any time after midnight on June 15 are taxable, whether 
dividends declared prior to the moment the President 
signed the bill are within the purview of the Act. The 
“date of enactment” may well mean “the point of time of 
enactment.” Furthermore, in the case of dividends which 
are unqualifiedly subject to the demand of a stockholder 
from the moment of declaration, the courts agree that such 
dividends are constructively received when declared. Com- 
missioner v. Bingham, 35 F. (2d) 503. Litigation on this 
point may be expected, since many corporations held early 
morning meetings on June 16th to declare dividends before 
the President signed the bill. 

The dividend tax is to be withheld by the corporation, 
which is made liable for it by the statute. Payments to the 
government are to be made and returns filed with the col- 
lector on or before the last day of the month following the 
payment of the dividend, to the stockholders. 

Since dividends of domestic corporations are exempt 
only from normal and not surtax (exempt dividends of 
exempt corporations, which are taxable at both normal 
and surtax rates), the stockholder must report as gross 
income the full amount of the. dividends, even though he 
has not received it all. Since the corporation is made 
liable for the tax, and actually pays it, it is questionable 
whether the stockholder may deduct the amount of the 
tax paid as a tax deduction. It is believed, however, that 
the Bureau will not follow technical niceties of the law, 
but will permit the stockholder, and not the corporation, 
to make the deduction. 
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Capital Stock Tax 


The ghost of war years walks again in the form of a 
capital stock tax in the amount of $1 for each $1,000 of the 
adjusted declared value of the capital stock, in the case of 
a domestic corporation, and of the adjusted declared value 
of capital employed in the United States, in the case of a 
foreign corporation. Again, the tax exempt corporations 
enumerated in Section 103 of the Revenue Act of 1932 (17 
classes of mutual, cooperative, etc., organizations) escape, 
as do insurance companies subject to the tax imposed by 
Sections 201 and 204 of the 1932 Act, and domestic and 
foreign corporations not doing business in the United 
States between June 16, 1933 to June 30, 1933 (but only in 
respect of the year ending June 30, 1933). 

The first tax year, under this tax, ended on June 30, 
1933, and the first returns must be in on July 31, 1933. It 
makes no difference that the corporation had a different 
accounting period than the Government. 

The adjusted declared value of the capital stock “shall 
be,” the Act recites, “the value, as declared by the corpo- 
ration in its first return * * * as of the close of its 
last income tax taxable year ending at or prior to the close 
of the year for which the tax is imposed by this section,” 
or, in the case of a corporation having no income tax tax- 
able year as designated, at the date of its organization. If 
the fiscal year of a corporation ended June 30, 1933, the 
adjusted declared value would be as of June 30, 1933; if 
the fiscal year ended July 1, 1933, the value would be as of 
July 1, 1932. For any subsequent year ending June 30, the 
original value plus the cash and fair market value of prop- 
erty paid in for stock or shares plus paid-in surplus and 
contributions to capital, plus earnings and profits and minus 
the value of the property distributed in liquidation to 
shareholders minus distributions of earnings and profits, 
and minus deficits, whether operating or non-operating will 
give the adjusted declared value for that year. The orig- 
inal declaration of value cannot be amended at any time. 


Excess Profits Tax 


During war tax years, the bugaboo of corporations and 
the Bureau, and the delight of accountants and lawyers 
was the necessity of determining capital values. Very 
clever is the Industrial Recovery Act in hitching to the 
capital stock tax an excess profits tax, so that wrangles 
over valuation will be avoided without loss in tax to the 
Government. This tax is imposed on the excess of net 
income over 12% per cent of the adjusted declared value 
of the capital stock of every corporation. It apparently ap- 
plies to corporations exempt from the capital stock tax. The 
tax is to be assessed, collected and paid in the same man- 
ner as are income taxes. 

In view of the fact that the 5 per cent excess profits tax in- 
creases much faster than the capital stock tax (6.25 times 
as fact),” corporations are rushing to bolster up their de- 
clared adjusted value as high as can possibly be done with- 
out, however, laying themselves open to too heavy a capital 
stock tax burden. If the capital stock is correctly valued, 
in most cases the excess profits credit is sufficient to ab- 
sorb the income of the average corporation. 


Other Taxes 
Gasoline, Excise and Miscellaneous Taxes 


s" petngs no new taxes have been imposed by the 1933 
Acts, considerable bolstering of the old taxes has been 
accomplished. The gasoline tax is increased to 1% cents 
a gallon, effective June 17th, and is extended by H. R. 
5040 (Public Act No. 73) to June 30, 1935. Benzol sold 
for other purposes than as a fuel is specifically made ex- 
empt. All the excise taxes are extended by the National 
Industrial Recovery Act to June 30, 1935, as are the stamp 
taxes and the admissions taxes. Critics and others enjoy- 
ing free passes to “spoken plays” in two or more acts, 
which continue for more than 1 hour and 45 minutes no 
longer will be required to pay the tax on their admissions, 
under the terms of Section 219. Certain changes are made 


2 For example, a corporation with a declared adjusted capital value 
of $4,000,000 and an income of $500,000 would pay only $4,000 tax, 
whereas a corporation with the same income and a capitalization 0! 
$2,000,000 would pay $14,500 in tax ($2,000 capital stock tax; $12,500 
excess profits tax). A corporation with a capital value of $8,000,000 and 
an income of $1,000,000 would pay less tax than a corporation with 4 
capitalization of $1,600,000 and a net income of $350,000. 
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also in the postal rates imposed by the Revenue Act of 
1932. Effective July 1, 1933, the 2-cent rate on first-class 
local mail matter is restored, and the President is empow- 
ered to reduce the rate on other first-class matter if he 
thinks it feasible. 


Termination of New Taxes 
Tax Changes Which May Be Temporary 


[*: at the close of any fiscal year ending June 30 during 
which the total receipts of the United States (excluding 
public debt receipts) exceeds its total expenditures (exclud- 
ing public debt expenditures), or if the eighteenth amend- 
ment is repealed, certain changes in the tax laws will 
automatically be made. Whichever event happens first will 
effect the change. The gasoline tax will, on the first day 
of the calendar year following the happening of the event, 
go back to one cent per gallon. The dividend tax will at 
the same time be repealed. Both the capital stock tax and 
the excess profits levy will be repealed somewhat in piece- 
meal (thereby raising an interesting constitutional ques- 
tion regarding tax uniformity). These taxes “shall not 
apply to any taxpayer in respect of any taxable year after 
its taxable year” during which the event happens. Thus 
if the 18th amendment was repealed on April 30, 1934, a 
corporation with a fiscal year ending March 30, would be 
required to pay the excess profits tax for the fiscal year 
ending March 30, 1935, whereas a corporation with a fiscal 
year ending May 31, 1934 would pay no such tax for its 
fiscal year ending in 1935. 


Other Tax Legislation 
Electrical Energy and Sales Taxes 


(CHIEF of the provisions of H. R. 5040 is that whereby 
on September 1, 1933, the electrical energy tax is trans- 
ferred from the consumer to the producer. The bitter 
struggle over this tax furnished one of the highlights in a 
session of Congress not entirely devoid of them. H. R. 
5040 also made several necessary amendments in Section 
620 of the Revenue Act of 1932, to exempt from the sales 
tax (1) sales for use by the vendee as a material in the 
manufacture or production of a taxable article; (2) sales 
for resale by the vendee for such use by his vendee, and 
(3) sales for resale by the vendee to a State or political 
subdivision for use in the exercise of an essential govern- 
ment function. The manufacturer or producer to whom 
the articles are sold or resold is to be considered the 
manufacturer or producer of such article, 

The act also relieves from the tax the sale of lubricating 


oils to a manufacturer or producer of lubricating oils for 
resale by him. 


Returns to Be Public Records 


Section 55 of the 1932 Act, before amendment by Section 
218(h), provided for inspection of returns under certain cir- 
cumstances, but only upon order of the President. Now, 
the amendment gives the President the power to make all 
returns public records open to public examination and in- 
spection to such extent as he deems advisable; he to pro- 
mulgate rules and regulations applicable thereto. 


Interest on Tax Deficiencies 


A somewhat alleviating measure in the provision in 
Section 218(f) that no interest shall be assessed or col- 
lected for any period prior to September 15, 1933, upon 
such portion of any amount determined as a deficiency? i in 
income taxes as is attributable solely to the amendments 
made to the Revenue Act of 1932 by Section 218, which 
includes all the income tax amendments above described 
except the one to Section 104 of the 1932 Act, the broaden- 
ing of the tax on unreasonable surplus accumulations. 


Income Tax Returns 


_ September 15, 1933, is the dead line date for filing back 
income-tax returns necessitated by amendments made to 
the Revenue Act of 1932 by the National Industrial Recov- 
ery Act. Payments of the tax may be made in quarterly 
installments, if desired, on September 15, 1933, December 
15, 1933, March iS, 1934, and June 15, 1934. Section 218(¢) 
of the National Industrial Recovery Act provides that the 
time for filing returns for a taxable year ending prior to 
June 30, 1933, necessitated by the amendments, is the same 
as if they were for a fiscal year ending June 30, 1933. 
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Thus, aside from the processing taxes under the Agri- 
cultural Adjustment Act, did Congress hew in the tax field 
during the special session of 1933. It will be interesting 
to observe what the next session, in which general tax 
revision is contemplated, will bring forth. 


First Processing Tax Applied on Wheat 


A TAX of 30¢ a bushel on wheat millings, which becomes 
effective July 9, represents the first step of the Farm 
Administration to apply the processing levy provisions of 
the Agricultural Adjustment Act (Title 1, Public, No. 10, 
73d Congress). 

The tax is levied upon processors, that is, upon those 
who mill, or otherwise process (except to clean or dry) 
wheat, including those who custom mill for toll as well as 
commercial millers. It does not apply to those who merely 
grind or crack wheat not in the form of flour for feed pur- 
poses only. 

All millers and other first processors are, under the 
regulations establishing the processing tax, required to 
supply the Bureau of Internal Revenue with inventory 
figures as of July 9, and monthly returns on the wheat 
processed. 

In addition to the tax on wheat there are compensating 
taxes on all imports of wheat products and on all floor 
stocks of wheat products held by manufacturers, whole- 
salers and others on the date the tax goes into effect. 
These stocks include separate retail stocks of retailers 
which are not disposed of within 30 days after July 9. All 
warehouse stocks, whether of retailers or wholesalers, are 
to be taxed, whether disposed of within 30 days, or not. 
The floor stock tax will be applied only once, to avoid tax 
pyramiding. The import tax, however, will be as perma- 
nent as the processing tax itself. 

Regulations 82, covering the collection of the floor stocks 
tax and returns, were released July 3. Regulations 81, re- 
lating to the processing tax and compensating tax, are 
scheduled for release on July 15. 

The taxes on floor stocks and imports are based on “con- 
version factors,” arrived at by determining the amount of 
wheat employed to produce 100 pounds of any wheat product. 
The percentages of the per bushel processing tax on wheat 
with respect to 100 pounds of the products made from 
wheat are given in the table below. The tax per 100 pounds 
is determined by multiplying the conversion factor by .30 
(the tax on wheat) and dividing by 100. Thus the tax per 
100 pounds on whole wheat flour, which has a conversion 
factor of 166.67 is 166.67 x .30 


100 
or $.500010. 


TABLE OF CONVERSION FACTORS 


(“This table of conversion factors fixes the percentage of 
the per bushel processing tax on wheat with respect to 100 
pounds of the following articles processed from wheat. 
These percentages are based upon a basic conversion fac- 
tor of 4.6 bushels of wheat as equaling 196 pounds of flour 
designated in item 1(b) below.”—lWVheat Regulations, Series 1.) 


Conversion 


Articles processed from wheat factors 
Products of first domestic processing: 
lour: 
(a) Whole wheat and graham..... 166.67 
(b) All flour except whole wheat and graham. ; 234.7 
(c) Semolina and farina. PE Oe FI 234.7 
2. Prepared flour: 
(a) Doughnut Rate eee Acree sie er or aN , 133.8 
ge a ere ARSE ees 223.0 
er ree SR EO et 164.3 
(d) Pie crust ...... ard ; : 140.8 
3. Cereal preparations made ‘chiefly from wheat: 
(a) Whole wheat type, including those consist- 
ing chiefly of whole wheat.... 166.67 
(b) All others except those consisting chiefly 
“ f) >” at gle Sa ial. Ser re 234.7 
Products of secondary processing: 
Bread: 
(a) a ‘asa ead ye =. 2: aS ; 161 
(b) R cones std ‘ 120 
(c) } a Paks 154 
(d) Rolls, all types, and coffee cake ......... 161 
5. EE (Gk, oo owdac tankiomie sees ee ee 230 
6. Pretzels 6 244 
7. (a) Macaroni and spaghetti, except ‘canned. a 250 
(b) Canned macaroni and weer eG fear 62.5 
INC cior, cie-ete ly hee ttaatayiits ag ae tae 238 
ieee f 40% a Pek e BS ty oe aes ote eee cert 185.8 
10. Foundry moulding IN cS so Bt es 132.0 









































































































































































































































































































































































































































































































































































































































































































































































































































































































Court Decisions 
Supreme Court 


Res Judicata—Application.—The doctrine of res judicata 
applies to judgment in a suit concerning the deduction for 
income tax purposes of amortized discount on bonds issued 
by a predecessor on returns for 1918 and 1919, acting as a 
bar to an action as to taxes for 1920 and 1925 on the same 
question. The petitioner, collector, “may not escape the 
effect of the earlier judgment as an estoppel by showing an 
inadvertent or erroneous concession as to the materiality, 
bearing or significance of the facts, provided, as is the case 
here, the facts and the questions presented on those facts 
were before the court when it rendered its judgment.” Nor 
does the fact that the first action was against the Commis- 
sioner and the second against the Collector render the 
doctrine inapplicable. ‘““Where a question has been adjudged 
as between a taxpayer and the Government or its official 
agent, the Commissioner, the Collector, being an official 
inferior in authority, and acting under them, is in such 
privity with them that he is estopped by the judgment.”— 
U. S. Supreme Court in Galen L. Tait, Collector of Internal 
Revenue, v. Western Maryland Railway Company. No. 842. 
Oct. term, 1932. Affirming Circuit Court of Appeals deci- 
sion, Fourth Circuit, 62 Fed. (2d) 933, which affirmed Dis- 
trict Court decision. 


Transferee, Procedure for Collection of Taxes from.— 
Procedure provided by section 280 of the 1926 Act is cumu- 
lative and not exclusive, so that a suit in equity is a proper 
action to collect 1918 and 1919 taxes from the transferees 
of a dissolved corporation taxpayer.—U. S. Supreme Court 
in John H. Leighton, James A. McPherson, Sue P. Leighton, 
et al., v. United States of America. No. 735. Oct. term, 1932. 
Affirming Circuit Court of Appeals, Ninth Circuit, 61 Fed. 
(2d) 530. 

Trusts for Payment of Insurance on Grantor’s Life.— 
Income from three-year trusts, irrevocable during such 
time, and renewable at the option of the grantor, such in- 
come being used to pay premiums on insurance policies on 
the taxpayer’s life, is taxable to the creator of the trust 
under section 219 (h) of the 1924 and 1926 Acts.—U. S. 
Supreme Court in Irenee Du Pont v. Commissioner of Inter- 
nal Revenue. No. 791. Oct. term, 1932. Affirming Circuit 
Court of Appeals, Third Circuit, 63 Fed. (2d) 44, which 
affirmed Board of Tax Appeals decision, 20 BTA 482. 

Section 219 (h) of the 1924 and 1926 Acts is constitutional 
in taxing income to the grantor in the case of trusts where 
the income is applied to the payment of premiums upon 
policies on the life of the grantor. “Income permanently 
applied by the act of the taxpayer to the maintenance of 
contracts of insurance made in his name for the support 
of his dependents is income used for his benefit in such a 
sense and to such a degree that there is nothing arbitrary 
or tyrannical in taxing it as his.” Four dissents, with dis- 
senting opinion—U. S. Supreme Court in David Burnet, 
Commissioner of Internal Revenue, v. Frederick B. Wells. No. 
792. Oct. term, 1932. Reversing Circuit Court of Appeals, 
Eighth Circuit, 63 Fed. (2d) 425 which reversed and re- 


manded, in part, Board of Tax Appeals decision, 19 BTA 
1213. 


Appellate and Lower Courts 


Accounting Methods.—Being on an accrual basis, tax- 
payer was obliged to report profits from sales of a lot of 
merchandise in 1919 and could not postpone reporting of 
profit until it was determined that there was a profit on the 
entire lot. 

On the facts, taxpayer is entitled to classification as a 
personal service corporation for 1918 but not for 1919.— 
U. S. Court of Claims in Rosen-Reichert Brokerage Co. v. 
The United States. No. M-117. 


Association Distinguished from Trust.—Real estate was 
turned over to trustees who sold one parcel, and whose 
activities consisted of collecting the proceeds from the sale 
and rent from other buildings and distributing them to the 
beneficiaries. The trust instrument gave them power to 
lease, sell or exchange, reinvest, and generally manage. 
The shareholders had no power or control. It is held that 
the broad powers vested in the trustees did not make the 
organization an association where the trustees did not 
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exercise the powers by engaging in business.—U. S. Circuit 
Court of Appeals, First Circuit, in William H. Dunbar et aj. 
Trustees, v. Commissioner of Internal Revenue. Nos. 2770. 
2772. Board of Tax Appeals decision, 24 BTA 1114, vacated 
and remanded. 


Deficiency in income tax for 1924 is held collectible from 
a trust which was taxable as-a corporation for that year, 
even though the Commissioner in 1920 had made a specific 
ruling to the taxpayer that it was taxable as a trust, where 
in 1924 the Bureau published a Treasury Decision, an In- 
come Tax Ruling and Regulations, holding that trusts of 
the type of the taxpayer were associations taxable as cor- 
porations, and on December 5, 1924, the Bureau notified the 
trust that it was an association under the 1918 Act. The 
retroactive provisions of section 704 of the 1928 Act do not 
prevent taxing the trust as a corporation inasmuch as the 
1920 specific ruling holding it to be a trust had been effect- 
ively revoked by the subsequent general rulings. Con- 
curring opinion to the effect that only the Commissioner’s 
letter of December 5 could “reverse” or “revoke” the Com- 
missioner’s earlier specific ruling —U. S. Circuit Court of 
Appeals, First Circuit in Commissioner of Internal Revenue 
v. J. Henry Neal et al., Trustees of the First Peoples Trust. 
No. 2780. Board of Tax Appeals decision, 26 BTA 551, 
reversed. 

See also “Capital Stock Tax.” 


Automobile Parts and Accessories.—Storage batteries not 
primarily adapted for use in motor vehicles are not “parts” 
or “accessories” within the meaning of sections 900 (3) of 
the 1921 Act and 600 (3) of the 1924 Act. 


Recovery of excise taxes collected on the manufacture 
and sale of storage batteries not primarily adapted for use 
in motor vehicles is not barred by section 424 of the 1928 
Act. The contention that because the suit for recovery was 
not begun. prior to April 30, 1928, the District Court does 
not have jurisdiction but that under section 424 jurisdiction 
lies exclusively in the Commissioner is held to be without 
merit. “Its provisions [those of section 424 of the 1928 
Act] are not in conflict with the general provisions of law 
authorizing suits for refund of taxes.”—U. S. Circuit Court 
of Appeals, Sixth Circuit, in C. F. Routzahn, Collector of 
Internal Revenue v. Willard Storage Battery Co. No. 6181. 
District Court decision, Northern Dist. of Ohio, Eastern 
Division, affirmed. 

No excise tax on sales of completed storage batteries and 
battery parts was due under the 1918, 1921, and 1924 Acts, 
where such equipment was not specially designed or adapted 
for use on motor vehicles, being used for a great variety 
of purposes other than for use on automobiles.—U. S. Court 
of Claims in U. S. Light & Heat Corporation v. The United 
States. Nos. F-247, F-253, H-460. 


Similarly, as to electric storage batteries —U. S. Court of 
Claims in Englert Manufacturing Company v. The United 
States, No. H-180, M. & M. Company, a Corporation, v. The 
United States, No. H-329, and Universal Battery Company v. 
United States, No. D-785, recovery in the last case, being 
limited to the amounts paid within four years prior to filing 
of refund claim. 


Sales of complete truck-axle assemblies for use on Ford 
trucks were taxable under section 600 of the 1924 Act. That 
section is not to be interpreted as exempting sales of parts 
which are sold for use on a motor vehicle selling for less 
than $1,000 as did the Ford trucks. Subsection 1 of section 
600 does exempt chassis selling for $1,000 or less, but sub- 
section 3 provides for a tax on the sale of parts for “any 
of the articles enumerated” in subsection 1. 


Sales of ball-bearing nuts and bolts, necessary elements 
of complete Ruckstell axle units, and sold for such use were 
taxable under the 1924 Act, the parts being specifically de- 
signed and primarily adapted for use on motor vehicles. 

Boxing and warehousing or handling expenses con- 
nected with the sales of motor-vehicle parts, being billed 
as separate items, and the work being performed by many 
persons who were also engaged on other work were not 
part of the sales price under the 1924 Act. 

Where, under contractual arrangements as to motor- 
vehicle parts there were (1) a sale by the taxpayer to an- 
other company at a certain price, (2) a sale by the latter 
at a greater price, and (3) a sale by the taxpayer to dealers 
in the “eastern territory” at dealer’s prices, after purchase 












July 


of SI 
pan, 
in tl 
the 
und 
T 
part 
paic 
inv¢ 
of ( 
No. 
A 
Wh 
of i 
res¢ 
upo 
was 
inci 
turt 
of t 
sub 
stit 
anc 
mo 
tax 
wh 
to 
pa) 
rep 
the 
tax 
Cle 
Ste 





not 
rts” 
) of 


ture 
use 
1928 
was 
loes 
tion 
10ut 
1928 
law 
ourt 
r of 
181. 


tern 


and 
\cts, 
pted 
-jety 
ourt 
nited 


rt of 
nited 

The 
LV UV. 
eing 


ling 


Ford 
That 
yarts 

less 
tion 
sub- 
“any 


rents 
were 
y de- 
S. 

con- 
illed 
nany 
» not 


otor- 
) an- 
atter 
alers 
-hase 


July, 1933 








of such parts (manufactured by itself) from the other com- 
pany, it is held that the taxable sale involving parts sold 
in the “eastern territory” occurred when the taxpayer sold 
the parts to the other company ((1) above), and the tax 
under the 1924 Act should be computed on that price. 

The selling price on which the tax should be based, where 
parts were sold under contract for a given price, tax pre- 
paid, is the price including tax even though the parts were 
invoiced to show the tax as a separate item.—U. S. Court 
of Claims in Hall-Scott Motor Car Co. v. The United States. 
No. L-113. 


Automobiles—Excise Tax—1924 and 1926 Acts.— 
Where automobiles were sold by a manufacturer to one 
of its selling subsidiaries at less than regular prices, to be 
resold by the selling subsidiary to users, mostly conditional 
upon final payment, the first sale to the selling subsidiary 
was not a sale at all, and the sale as a basis for the tax 
incidence did not occur until final payment was made. The 
turning over by the manufacturer and its selling subsidiary 
of the purchasers’ notes to a securities corporation, another 
subsidiary, organized to finance such conditional sales, con- 
stituted a loan of money rather than a sale of the notes, 
and the sales, therefore, were not consummated when 
money was borrowed on such notes as collateral. The 
taxpayer, accordingly, was liable only for the tax in effect 
when final payment was made. Therefore, when the sale 
to the subsidiary was made before the 1926 Act but final 
payment was made after its enactment, recovery is allowed 
representing the difference between the tax paid under 
the 1924 Act and that due under the 1926 Act when the 
tax was repealed, or the rate reduced—U. S. Court of 
Claims in The White Motor Co., a Corporation, v. The United 
States. No. M-255. 


Board of Tax Appeals—Loss Disallowed for Lack of 
Proof.—The Board of Tax Appeals disallowed in its 
entirety a loss claimed on the sale of bonds in the absence 
of proof of the cost of the bonds. The appellate court 
reverses the Board, and remands the case with directions 
to give the parties opportunity to supply further evidence 
as to the cost of the bonds, and as to the date of the sale 
of bonds by the taxpayer to its stockholders.—U. S. Cir- 
cuit Court of Appeals, Seventh Circuit, in Eau'Claire Book 
and Stationery Company v. Commissioner of Internal Revenue. 
No. 4893. Board of Tax Appeals decision, 25 BTA 535, 
reversed. 

Bonds—Interest Deduction.—No deduction for interest 
on bonds issued by the taxpayer was deductible in 1928, 
where there was an arrangement, found by the court to 
have been binding, whereunder no interest on the bonds 
was to be paid during 1928.—U. S. District Court, Northern 
Dist., Ohio, Eastern Division, in lV”. A. Riddell Company v. 
United States of America. At Law No. 17349. 


Bonds—Issued or Assumed in Connection with Acquisi- 
tion of Property.—Where bonds are issued or assumed in 
connection with the acquisition of property, retirement of 
such bonds for less than par does not result in taxable 
income to the corporation retiring them.—U. S. Circuit 
Court of Appeals, Second Circuit, in Commissioner of 
Internal Revenue v. American Chicle Co. Decision of Board 
of Tax Appeals, 23 BTA 221, affirmed. 


Business Expenses—Payments to Foreign Government. 
—Amounts accrued by the taxpayer in 1924 and 1925 under 
an agreement with the People’s Commissariat of Foreign 
Trade of the Union of Soviet Socialist Republics are held 
to have been deductible as ordinary and necessary expenses, 
being in the nature of payments exacted for license fees 
for the taxpayer, a New York Corporation, to do business 
in Russia. That the fees “were fixed by contract rather 
than by law did not make them less imperative as condi- 
tions.” Nor was the fact that the Russian Government 
held certain beneficial interests in the taxpayer material. 
“The situation is one with which Congress may see fit to 
deal specially; to provide that when expenses are paid to 
shareholders of the taxpayer who are not assessable, any 
deductions because of them must be allocated.”—U. S. 
Circuit Court of Appeals, Second Circuit, in Amtorg Trad- 
ing Corp. (successor by consolidation to Products Exchange 
Corp.), v. Commissioner of Internal Revenue. Amtorg Trad- 
ing Corp. v. Commissioner of Internal Revenue. Board of 
lax Appeals decision, 25 BTA 327, reversed. 


< 
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Capital Gains—Two Year Holding Period.—Capital gains 
provisions of section 206 of the 1921 Act are applicable to 
profits from the sales of land purchased in 1919 and sold 
in 1922 and 1923 by a taxpayer who was in the business of 
building and selling houses. These provisions are not appli- 
cable to the profits attributable to houses erected on the 
land in 1922 and 1923 since they were not held by the tax- 
payer for more than two years and were not capital assets 
within the meaning of section 206. The petitioner’s con- 
tention that under the common law rule the buildings 
become merged with the land and can not be segregated 
therefrom for capital gain purposes is held to be without 
merit.—Court of Appeals of the District of Columbia in 
Helen M. Dunigan, Administratrix of Estate of David J. 
Dunigan, Deceased, v. David Burnet, Commissioner of Internal 
Revenue. No. 5761. Board of Tax Appeals decision, 23 
BTA 418, affirmed. 


Capital Stock Tax—Associations—Trusts Distinguished. 
—A certain trust is held not to have been an association 
(and therefore not subject to capital stock tax for 1924 to 
1926), applying the definitions laid down in Hecht v. Malley, 
265 U. S. 144 at page 157. The court states that the trust 
“certainly carries on a business, but the methods and forms 
of a corporation are not used as a means of exercising 
control by the beneficiaries over the trustees, or as a 
means of carrying on the business of the trust,” although 
“the majority of the beneficiaries exercises control over 
the trustees, because they are trustees.’—U. S. District 
Court, Northern Dist., Ill, Eastern Division, in Fred 
Kaempfer, Fred William Kaempfer and Harry F. Seeberger, 
as Trustees of “The Kaempfer Trust,” v. Mabel G. Reinecke, 
Collector, etc. No. 37148. 


Closing Agreements—Repudiation.—Closing agreements 
as to 1926 and 1927 taxes may not be attacked, under sec- 
tion 606 of the 1928 Act, where the “fraud, etc.,” which that 
section permits to be used as a ground for reopening, is the 
alleged fraud of the agents of the party attacking it. “The 
evident intention of Congress was to give these agreements 
the effect of valid and binding compromises of disputed 
matters; and certainly no party to a compromise would be 
permitted to set it aside because of the fraud of his own 
agents, where there was no knowledge of or participation 
in the fraud on the part of the opposite party.’’—U. S. Cir- 
cuit Court of Appeals, Fourth Circuit, in George C. Hering 
and William S. Potter, Receivers of The First National Com- 
pany, a corporation of the State of Delaware, and J. Kemp 
Bartlett, Jr., William L. Rigger and Joshua W. Miles, Jr., 
Ancillary Receivers of The First National Company, a Dela- 
ware Corporation, v. Galen L. Tait, Collector of Internal Rev- 
enue for the District of Maryland. No. 3463. Affirming 
District Court decision. 


Collection After Statutory Period After Stay of Collec- 
tion.— Form 843 filed by taxpayer is held to have been an 
abatement claim though incomplete and never completed, 
and recovery of payment of 1918 tax made after statutory 
period is barred by section 611 of the 1926 Act. “This sec- 
tion does not require that the claim in abatement contem- 
plated therein shall be a claim fully complying with the 
statute and regulations of the Treasury Department, but 
contemplates any claim which may be filed * * * which 
operates to stay collection of the tax assessed.’—U. S. 
Court of Claims in H. S. Eckels & Co. v. The United States. 
No. L-290. 


Section 611 of the 1928 Act bars recovery of 1917 taxes 
collected after the statutory period by credit of 1918 over- 
payment, where collection had been stayed by an abate- 
ment claim though the 1918 overpayment was acknowledged 
in a certificate of overassessment.—U. S. Court of Claims in 
Atlantic Mills of Rhode Island v. The United States. 
No. M-229. 


Compensation Paid to Employees in Stock.—Where the 
taxpayer set aside certain stock for its employees, provid- 
ing, among other things, that the stock was to be theirs 
when dividends thereon equalled the par value (if they 
were still in taxpayer’s employ), the stock so delivered to 
the employees in 1919 was neither a gift nor a sale of stock 
by taxpayer but, being reasonable in amount, is deductible 
as compensation for that year to the extent of its book 
value, such value being the amount at which the corpora- 
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tion had an option to repurchase the stock.—U. S. Court 
of Claims in Hudson Motor Car Company v. The United 
States. No. L-94, 


Compensation Paid to’ Stockholders.—On the evidence, 
the Board was warranted in sustaining the Commissioner’s 
disallowance of an item of $21,225 paid by the petitioner 
to its stockholder-employees as bonuses in 1925 and 
deducted as a business expense on its 1925 return. These 
employees were six brothers who held all the stock and 
managed the corporation. During 1925 they were paid a 
salary of $500 a month each for the time actually employed. 
During that year (a peak year) the sales amounted to about 
$647,000 and the net income, after deducting salaries but 
not bonuses, was about $48,500. It is held that the peti- 
tioner did not sustain the burden of proving that the 
bonuses were paid as reasonable compensation for services 
rendered, where the invested capital was not shown nor 
any standard for judging the value of the services.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in Tumwater Lum- 
ber Mills Company v. Commissioner of Internal Revenue. 
No. 7094. Affirming Board of Tax Appeals memorandum 
opinion. 


Compensation Received for Services, Paid in Stock.— 
Receipt of shares of preferred stock in 1928 and 1929 by a 
partnership as compensation for architectural services rep- 
resented income to the two individual partners in the 
amounts determined by the Commissioner, the burden of 
proof of overcoming the prima facie correctness of the 
Commissioner’s determination not having been sustained 
by the partners (petitioners). The Commissioner valued 
the stock at one-seventh less than par value, presumably 
being influenced by the fact that the rate of compensation 
for the construction of the apartment building involved 
was at 7 per cent of its cost instead of at 6 per cent, the 
prevailing rate, the higher rate having been fixed because 
of the architect’s willingness to accept stock which he 
thought would be of a speculative actual value. The evi- 
dence showed that the corporate assets back of the stock 
were worth more than its par value but that there were no 
free sales of the stock not affected by collateral considera- 
tions. Although Article 53 of Regulations 74 provides that 
where services are paid for with something other than 
money, the “fair market value” of the thing taken in pay- 
ment is the amount to be included in income, this language 
can not be used to overcome the clear intent of section 22 
of the 1928 act providing that gross income includes “‘com- 
pensation for personal services, of whatever kind and in 
whatever form paid.’’—U. S. District Court, Dist. of Md., in 
IViliam G. Nolting v. Galen L. Tait, Collector of Internal 
Revenue; John H. Scarff v. Galen L. Tait, Collector of Internal 
Revenue. 





Consolidated Returns—Election.—A letter addressed to 
the Commissioner asking permission for a corporation to 
change its accounting period from a fiscal year to a calen- 
dar year so that it might file a consolidated return with a 
newly formed affiliate is held to have been an election to 
file a consolidated return for 1927. The fact that a frac- 
tional period return covered the wrong period did not 
constitute an election to file separate returns. The Com- 
missioner was not misled by such filing. Dissenting opin- 
ion filed.—U. S. Circuit Court of Appeals, Second Circuit, 
in Patent Royalties Corporation v. Commissioner of Internal 
Revenue. Board of Tax Appeals decision, 25 BTA 1032, 
reversed. 


Consolidated Returns—Tax Apportionment.—A parent 
company filed a consolidated return for 1918 showing that 
taxes due were being paid separately by the individual com- 
panies in the consolidated group, and showed that the bulk 
of the tax was that of one subsidiary. Subsequently a 
notice of a proposed deficiencv was sent to the parent com- 
pany and the deficiency was assessed against it. The tax 
arose from the income of the subsidiary. The assessment 
against the parent was paid with funds of the subsidiary on 
its order to its fiscal agent and both companies acquiesced 
in the manner of payment, and indicated to the Govern- 
ment that they agreed thereto. It is held that beth com- 
panies are estopped from suing for a recovery of the tax 
on the ground that assessment was made against the wrong 
company.—U. S. Court of Claims in Mahoning Investment 
Company v. The United States. Rochester and Pittsburgh 
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Coal and Iron Company v. The United States. Nos. M-405 
and M-406. 


Contract Construction.—Bad debt deduction in 1918 js 
allowed for the amount due from two contractors who 
furnished guns to the United States Government during 
the Spanish-American War. Under the contract between 
the taxpayer and two individuals, payment was to be made 
to the taxpayer from the proceeds of receipts from the 
Government. The Government found defects and refused 
to pay, which refusal was upheld by the Supreme Court in 
1918. Before 1918 both individuals had died insolvent. It js 
held that the contract created the relation of debtor and 
creditor as between the individuals and taxpayer immedi- 
ately, though time of payment was designated as an inde- 
terminate future date. The contract is construed as 
requiring payment within a reasonable time if the Govern- 
ment failed to pay. Even though a bad-debt deduction 
was not allowed in 1918, the amount would be allowed 
as a loss in that year. Concurring opinion filed—tu. S. 
Court of Claims in Birdsboro Steel Foundry & Machine Co. 
and Affiliated Companies v. The United States. No. K-508. 


Contributions Limitation—In applying the 15 per cent 
limitation for charitable contributions under the 1928 Act, 
capital net gain should not be excluded from net income 
against which the limitation is applied. “The plaintiff's 
election to be taxed on her capital net gains at the 12% per 
cent rate under section 101 (a) of the Revenue Act of 1928 
did not deprive her of the right to the same deductions for 
charitable contributions as if she had not so elected.’— 
U. S. District Court, Dist. of Mass., in Katherine W. Atkins 
v. Thomas W. White, as Collector of Internal Revenue. Law 
No. 5449. 


Depreciation—Life Tenant Under Will—Life tenant is 
taxable upon the income received in 1921 from a testamen- 
tary trust, without deduction for exhaustion of the corpus 
of the trust, where the will contained no provisions as to 
how the income from the trust should be computed. The 
fact that a probate court later ordered beneficiaries to 
refund an amount representing determined depreciation for 
1913 to 1927 is held immaterial. Judge Groner dissents, 
with opinion to the effect that the statute taxes only income 
properly distributable, and that the final decree of the 
State (California) court was in accordance with the State 
law and was therefore binding.—Court of Appeals of the 
District of Columbia in David Burnet; Commissioner of 
Internal Revenue, v. Marguerite T. Whitcomb, by John Freu- 
ler, Agent. No. 5664, and David Burnet, Commissioner of 
Internal Revenue v. Louise A. Whitcomb. No. 5665. Board 
of Tax Appeals decision, 22 BTA 118, reversed. 


Depreciation—Reduction of Cost Basis.—Amount of loss 
from the sale of assets of a sawmill plant is determined by 
the Court. In determining the loss from the sale, the court 
finds that depreciation sustained, which reduces the cost 
basis, is the same as had been deducted on the books dur- 
ing the period the assets were held, such accrued deprecia- 
tion being held to have been reasonable under all the 
circumstances. Depletion sustained in the year of the sale, 
from January 1, 1919, to May 1, 1919, the date of the sale, 
is also determined.—U. S. Court of Claims in M. Hilty 
Lumber Company and Forster-Mueller Lumber Company, Its 
Subsidiary, v. The United States. No. H-27. 


Dividend.—Excess of amount received in 1924 by a cor- 
poration upon withdrawal from a building and loan asso- 
ciation over amount paid in for membership fee and stock 
subscription is a dividend from a domestic corporation, and 
therefore was not taxable income to the corporation.—U. >. 
Circuit Court of Appeals, Third Circuit, in Commissioner 0] 
Internal Revenue v. Aaron Ward & Sons, by Liquidating 
Trustees. No. 5030. Board of Tax Appeals decision, 23 BTA 
1278, affirmed. 


Dividend Distributions—Earnings Accumulated Since 
February 28, 1913.—Petitioner owned shares in a corpora- 
tion having a surplus on March 1, 1913, of some $4,400,000 
The corporation made a profit of some $4,600 in the year 
ended February 28, 1914; during the next two years it Sus- 
tained a loss of some $405,000; and in subsequent years 
and up to April 14, 1923, it made profits amounting to some 
$2,450,000, on which latter date a dividend of $5,100,000 
was declared. It is held that the losses mentioned above 



















































































-_-s ew = S| Ss | UO 


eS eS a ae 





-405 


8 is 
who 
ring 
yveen 
lade 
the 
used 
rt in 
It is 
and 
1edi- 
nde- 
l as 
rern- 
‘tion 
wed 
oe 
2 Co. 
8. 


cent 
Act, 
come 
tiff’ s 
4 per 


1928 


int is 
men- 
Orpus 
as to 
The 
es to 
yn for 
sents, 
come 
f the 
State 
f the 
er of 
Freu- 
ler of 
Board 


»f loss 
ied by 
court 
» cost 
s dur- 
yrecia- 
ll the 
e sale, 
e sale, 
Hilty 
ny, Its 


4a cor- 
| asso- 
stock 
n, and 
atic 
ner Of 
idating 
3 BTA 


Since 
yrpora- 
100,000 
e year 
it sus- 
; years 
5 some 
100,000 
above 





July, 1933 





were to be considered as made good from the then existing 
surplus, and that the profits thereafter constituted the most 
recently accumulated earnings or profits since February 28, 
1913, and, to the extent that such profits (after the amount 
of prior dividends ($1,290,000) had been deducted) were 
received by the petitioner, were taxable income to him for 
1923—U. S. Circuit Court of Appeals, Ninth Circuit, in 
William R. Thorsen v. Commissioner of Internal Revenue. 
No. 6838. Board of Tax Appeals decision, 24 BTA 480, 


affirmed. 


Dues and Initiation Fees Taxes.—Men’s Faculty Club of 
Columbia University is held not to be a social club whose 
dues and initiation fees are taxable. “The controlling pur- 
poses and the controlling activities of the club are exclu- 
sively in furtherance of the educational work of the 
University. * * * The social purposes of the club are 
merely incidental to the accomplishment of the University’s 
own purposes.”—U. S. District Court, Southern District of 
N. Y. in C. J. Tidwell, as President of the Men’s Faculty Club 
of Columbia University, an unincorporated association consist- 
ing of seven or more persons, v. Charles IV. Anderson, indi- 
vidually, and as United States Collector of Internal Revenue in 
and for the Third District of New York. No. 49/287. 


Estate Tax.—Gross estate of a decedent, under the 1924 
Act includes property held by him and his wife as tenants 
by the entirety, even though title to the property by entire- 
ties was acquired before the effective date of the 1916 Act 
which first imposed a Federal estate tax. : 


Proceeds of insurance policies in excess of $40,000 pay- 
able to named beneficiaries, where the decedent reserved 
the right to change the beneficiary, were part of his gross 
estate under the 1924 Act whether taken out before or after 
the enactment of the 1916 Act which first imposed a Fed- 
eral estate tax. 


In 44 policies the decedent waived the right to change 
the beneficiaries. He made his wife the beneficiary but 
elected that settlement be made under the option of the 
policy whereby she was to receive an annuity. His children 
were made contingent beneficiaries and he reserved the 
right to change such contingent beneficiaries, and to bor- 
row on the policies. The court holds that under the 
New York law, which governed the policies, such policies 
taken out on the husband’s life can not be surrendered 
without the wife’s consent and the same rule would forbid 
borrowing by him on the policies without the beneficiary’s 
consent. Accordingly, the annuity provided for his wife 
was irrevocable, and the value of the annuity shouid be 
excluded from the gross estate under the 1924 Act.—U. S. 
Circuit Court of Appeals, Second Circuit, in Estate of Joseph 
M. Levy v. Commissioner of Internal Revenue. Board of 
Tax Appeals decision, 25 BTA 1174, reversed and remanded. 


Gross estate of a decedent should include the value of a 
trust created for the benefit of her two daughters, share 
and share alike, the grantor alone reserving the right to 
direct the trustees to pay over the net income in unequal 
shares to the daughters, and reserving the right to change, 
alter, or amend the terms of the indenture but not to revoke 
or vacate the trust by any such amendment or alteration. 
Though the reserved powers were less than in the Supreme 
Court case of Porter et al. v. Com., they were important 
and substantial enough to be governed by that decision. 
Moreover, the donor had a contingent interest in the trust 
in case of the death of either daughter during her lifetime, 
and this interest would be taxable. Klein v. U. S., 283 U. S. 
231 followed.—U. S. Court of Claims in Harrison Hoblitzelle 
and Trimble Hoblitzelle, as Executors of the Estate of Laura 
T. H. Hoblitzelle, Deceased, v. The United States. No. 41944. 


Property passing under a power of appointment is part 
of the gross estate notwithstanding the fact that the prop- 
erty would have passed to the same persons under the 
donor’s will if the power had been unexercised by the 
donee. The law of Pennsylvania relating to the subject 
does not affect the Federal taxing statute—U. S. Circuit 
Court of Appeals, Third Circuit, in Joseph Walker Wear, 
Viliam E. Goodman and William Potter Wear, Executors 
of the Estate of William Potter, Deceased, v. Commissioner 
of Internal Revenue. No. 5046. Board of Tax Appeals 
decision, 26 BTA 682, affirmed. 
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Gross estate of a Kentucky decedent who died January 
18, 1926, did not include the value of Kentucky and Florida 
realty owned by him, because under the common law, in 
force in both States, real estate of a decedent can not be 
sold merely to pay the expenses of administration. The 
dower interest of his widow in the property was not tax- 
able because she took the property under the will and not 
as doweress. ‘Therefore, her title under the will to the 
real estate dates from the death of her husband, and no 
dower interest ever passed to her.”. 


Gross estate of above decedent included the proceeds of 
two insurance policies upon his life, under which the 
decedent insured had no right to change the beneficiary 
but did have the right to borrow on them, to pledge them 
as security for the loan, and to surrender them and collect 
the cash surrender value thereof without the consent of 
the beneficiary. Gross estate did not include the proceeds 
of other policies on the decedent’s life, as to which he had 
either surrendered the right to revocation or had irrev- 
ocably assigned them, so that he had no control over the 
proceeds and no beneficial interest, ‘except the very remote 
contingent interest depending upon the beneficiaries [wife, 
if living, otherwise daughter, if living; if not, then the 
estate of insured] both dying before he did.’”’—U. S. District 
Court, Western District, Ky., in Sunshine H. Ballard v. E. S. 
Helburn, Collector, etc. No. 1206. 


Section 302(a) of the 1924 Act is not rendered unconsti- 
tutional because of alleged lack of geographical uniformity 
in that Missouri real estate, because not subject under 
Missouri law to payments of charges against the estate, 
is not required to be included in gross estate, while real 
estate in other States must be included. If such were the 
case, an admittedly constitutional Federal enactment could 
be rendered unconstitutional by a subsequent State 
enactment. 


Value of Illinois real estate should be included in a deced- 
ent’s gross estate, because under certain conditions it is 
subject to the payment of charges against the estate. 
Marble et al. v. Com., CCA-7, March 10, 1933, followed. 

Ground in claim for refund that certain real estate and 
personal property belonged to another than decedent and 
therefore should not have been included in decedent’s gross 
estate is sufficient for recovery of estate taxes paid on all 
such property including one tract of real estate which was 
not described in the original claim, but was included in the 
amended petition. U. S. v. Memphis Cotton Oil Co., 288 
U. S. 62, followed.—U. S. Circuit Court of Appeals, Seventh 
Circuit, in The Continental Illinois Bank and Trust Company, 
Executor of the Estate of Victor F. Lawson, Deceased, v. The 
United States of America. The United States of America v. 
The Continental Illinois Bank and Trust Company, Executor 
of the Estate of Victor F. Lawson, Deceased. The Northern 
Trust Company, a Corporation, and Edward Herbert Bennett, 
Executors of the Estate of Catherine Bennett, Deceased, v. 
The United States of America. William D. Dean, Adminis- 
trator with the Will Annexed of the Estate of Robert J. 
Bassett, Deceased, v. The United States of America. 
Nos. 4872-4875. District Court decision, 60 Fed. (2d) 1063, 
affirmed. 


Evasion of Taxes—Evidence.— Defendant was president 
of a corporation which sold certain patents in 1928. Nego- 
tiations for the sale were conducted by the defendant and 
a large commission was paid to a second corporation of 
which defendant was also president but which took no part 
in the negotiations. A series of book entries showed debits 
and credits of this amount between the two corporations 
and the defendant. The second corporation reported the 
amount as income. On these facts and other evidence indi- 
cating defendant’s efforts to reduce his taxes, it is held 
that there was sufficient evidence to let the case go to the 
jury on the question of willful attempt to evade taxes and 
whether the income was that of the defendant or the 
corporation. 

It is proper to admit in evidence against the defendant 
knowledge acquired by Government agents while they 
were auditing his tax returns, including a memorandum 
showing his desire to have book entries made in a way 
that would reduce his income taxes, where the books were 
voluntarily submitted for examination.—U. S. District 
Court, Western Dist. Pa., in United States v. F. F. Nicola. 
No. 7348 Criminal. 
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‘Fact Finding.—The court having previously decided that 
the plaintiff was not indebted to the United States (56 Fed. 
(2d) 676), the Government had no valid counterclaim 
against the taxpayer’s overpayments, and recovery is 
allowed.—U. S. Court of Claims in Helvetia Milk Condensing 
Co., Inc. v. The United States, No. L-353, and Highland Milk 
Condensing Co. v. The United States, No. L-354. 


Fair Market Value, Lack of.—Sale by the taxpayer in 
1926 of his interest in three parcels of land for $58,190, of 
which some $14,000 was paid in cash, did not result in tax- 
able income in that year, where the cost exceeded the cash 
payment, the balance of the selling price being represented 
by a certain trust agreement which, on the facts, is held 
not to have been such an “evidence of indebtedness” or 
“obligation” having a fair market value as to require any 
inclusion in the computation of gain. The fact that of the 
$14,000 mentioned, $10,000 was paid directly to a mortgagee 
in behalf of the taxpayer did not permit the use of the 
installment basis of reporting income inasmuch as such 
payment was in effect payment to the taxpayer, he there- 
fore having received, in the year of sale, more than 25 per 
cent of the selling price—U. S. District Court, Dist. of 
Maine, Southern Division, in Ralph Sterling v. Frank J. Ham, 
Collector of Internal Revenue. 

Deductions for losses in 1923 is denied as to stocks and 
bonds whose fair market value in the hands of the taxpayer 
on March 1, 1913, was not established.—Court of Appeals of 
the District of Columbia in Estate of Thomas Hughes v. 
David Burnet, Commissioner of Internal Revenue. No. 5758. 
Memorandum opinion of Board of Tax Appeals, Docket 33338, 
affirmed. 


Gift Distinguished from Income.—Amounts received by 
the estate of decedent in 1925 from a lawyer who took over 
decedent’s unfinished contracts with clients, agreeing to 
pay over part of the fees to the estate, are income to the 
estate and not gifts, no proof of intent to make a gift being 
shown.—U. S. Circuit Court of Appeals, Second Circuit, 
in Mary G. Mulqueen, as Executrix of the Last Will and Testa- 
ment of Michael J. Mulqueen, v. Commissioner of Internal 
Revenue. Decision of Board of Tax Appeals, 25 BTA 441, 
affirmed. 


Husband and Wife—Husband’s Overpayment Credited 
Against Wife’s Tax.—Recovery of an overpayment by the 
taxpayer which, upon his request, was credited against an 
assessment which had been made in 1924 in his wife’s name 
after her death may not be had on the ground that the 
assessment was illegal. Under the 1924 and 1926 Acts, tax 
collected without assessment may not be recovered if it 
was otherwise legally due. His requesting that the credit 
be made is not the equivalent of the assignment of a claim 
against the Government which would be barred by sec- 
tion 3477 of the Revised Statutes.—U. S. Court of Claims 
in John Muir, an Individual, v. The United States. No. L-183. 


Installment Basis.—Where, for 1920 and 1921 the tax- 
payer filed returns which purported to be on the install- 
ment basis, the fact that the net income was erroneously 
computed or the returns, which were accepted by the 
Bureau without adjustment, does not signify that the 
installment basis was not used for those years. The collec- 
tions made in 1922 on 1920 and 1921 installment sales are 
not exempt under section 705 of the 1928 Act.—U. S. Circuit 
Court of Appeals, Eighth Circuit, in J. C. Nichols Land Com- 
pany v. Commissioner of Internal Revenue. No. 9465. Board 
of Tax Appeals decision, 20 BTA 398, affirmed. 

Use of the installment basis under the 1926 Act is denied 
an automobile dealer who sells cars on the deferred- 
payment plan, usually accepting a small down payment, 
where the buyer’s obligations are immediately sold te a 
finance company. The terms of the agreement with the 
finance company referring to the transactions as loans are 
held not determinative, the transactions being construed as 
analogous to discounts.—U. S. Circuit Court of Appeals, 
Second Circuit, in Lucius H. Elmer v. Commissioner of 
Internal Revenue. Board of Tax Appeals decision, 22 BTA 
224, affirmed. 


Insurance Companies—Mutual.—Fire insurance company 
without capital stock is not exempt as a mutual insurance 
company though it was originally formed as a mutual insur- 
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ance company. During the taxable years in question, 1924 
to 1928, about 10 per cent of its insurance was term insur- 
ance for a fixed premium. The fact that the percentage 
of such nonmutual insurance is small is not material as 
there is nothing in the evidence to show that there was any 
restriction on the amount of such insurance. The proyj- 
sion for exemption does not apply to a company that was 
partly mutual and partly not.—U. S. Court of Claims jn 
Baltimore Equitable Society v. United States. No. L-292. 


Insurance Companies—Reserves Required by Law.— 
Reserve fund maintained by an insurance company to meet 
maturing coupons attached to “twenty-pay life” insurance 
policies was not such a reserve required by the law of 
Missouri as to entitle the taxpayer to any deduction there- 
for under Sec. 245 (a) (2) of the 1926 Act. 


Amount deposited with the Insurance Department of 
Missouri, as a condition precedent to doing business, is 
not a reserve required by law within the meaning of 
Sec. 245 of the 1926 Act and does not enter into the com- 
putation of the corporation’s net income for 1926.—U. S. 
District Court, Western Dist. Mo., Western Division, in 
National Fidelity Life Insurance Company v. United States. 
No. 8544. 

Taxpayer, a New York corporation engaged in the 
mutual life insurance business on the level premium plan, 
in the taxable year 1920 did a large business in Germany, 
Austria, and elsewhere. In computing and maintaining 
its policy reserves required by the laws of the two foreign 
countries in their respective currencies, it had for 1920 a 
net addition of 1,830,253 marks required by the laws of 
Germany in its German reserve, and a net decrease of 
6,250,887 kronen in the reserve upon its Austrian business 
required by the laws of that country. On its business 
other than German and Austrian it had a net addition 
required by law of $36,235,398. It is held that the total net 
addition to taxpayer’s reserve funds required by law for 
1920 and allowable as a deduction under section 234 of 
the 1918 Act is the combination of these three figures, the 
net addition in the German reserve and the reduction in 
the Austrian reserve to be converted, for purposes of com- 
bination, on the basis of the exchange value of the German 
mark and of the Austrian krone at the end of 1920.—U. S. 
Circuit Court of Appeals, Second Circuit, in Commissioner 
of Internal Revenue v. New York Life Insurance Company. 
3oard of Tax Appeals decision, 24 BTA 1217, affirmed. 


Interest on Overpayments.—Where taxpayer errone- 
ously filed returns on a calendar-year basis and an adjust- 
ment to its fiscal year ended January 31, 1918, showed an 
overpayment for January, 1918, which was credited by the 
Commissioner against the tax due for the fiscal year 1919, 
there was not such an overpayment as would entitle tax- 
payer to interest, but the excess was an advance payment 
on the 1919 tax.—U. S. Court of Claims in Waite Hardware 
Company v. United States. No. L-255. 

Where the Government duly allowed a claim of the 
plaintiff for an amount due under a war contract but with- 
held payment, asserting a counterclaim against plaintiff, 
and where the court finds that plaintiff was entitled to 
judgment in a suit for breach of contract and that the 
amount was improperly withheld, interest is allowable on 
the amount withheld only to March 3, 1933, the date of the 
amendment of the Act of March 3, 1875, relating to interest 
in such cases.—U. S. Court of Claims in Ernest C. [Vhit- 
beck, Receiver of L-IV’-F Engineering Co., Inc., v. The United 
States. No. F-322. 


Interest on Tax—Unassessed, but Collected—Recovery. 
—On petition for rehearing, the Court, denying the peti- 
tion, adheres to its previous decision that interest on a 1921 
deficiency, though unassessed by the Commissioner, but 
demanded and received by the collector, is not recoverable 
where payment was made within the statutory period for 
assessment.—U. S. Circuit Court of Appeals, First Circuit, 
in Crompton & Knowles, Loom Works v. Thomas W. White, 
Collector. No. 2761. 


Interest Received—State Obligations.—Interest received 
on condemnation awards for property condemned by New 
York City from the time the city took title (1925 or 1926) 
until the award was paid (1927 or 1928) is not exempt as 
interest on the “obligation of a political subdivision of a 
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State” under section 213 (b) (4) of the 1926 Act or sec- 
tion 22 (b) of the 1928 Act:—U. S. Circuit Court of Appeals, 
Second Circuit, in United States Trust Company of New 
York as Executor of the Will of William Burhans Isham, v. 
Charles W. Anderson, Collector of Internal Revenue for the 
Third Collection District of New York. District Court 
decision, 60 Fed. (2d) 291, affirmed. 

Interest received by a holder of the obligation of a pri- 
vate corporation, which interest was payable out of inter- 
est received by such corporation or its trustee from the 
State of Virginia is exempt from tax as “interest upon the 
obligation of a State’ under section 213 (b) (4), Acts of 
1924 and 1926. ‘The corporation “was obviously formed 
and operated merely as an agency to facilitate the borrow- 
ing of money by the State. * * * The corporation secured 
for the State from the banks [including the taxpayer] the 
money which it needed to construct the roads, and fur- 
nished to the lenders the evidence of their loans; and 
having thus accomplished the purpose for which it was 
created, it assigned its entire interest in the contracts to 
a trustee and directed it to collect the principal and interest 
of the debt and pay them directly to the holders of the 
notes. * * * The corporation divested itself of the right 
to collect the money, and the obligations of the State and 
the city were as effectually transferred to the banks as if a 
coupon bond, payable to bearer, had passed from hand 
to hand.” Dissenting opinion filed.—U. S. Circuit Court of 
Appeals, Fourth Circuit, in Norfolk National Bank of Com- 
merce and Trusts v. Commissioner of Internal Revenue. Nor- 
folk National Bank of Commerce and Trusts, Successor to 
The Norfolk National Bank, Norfolk, Virginia, v. Commis- 
sioner of Internal Revenue. Nos. 3456, 3457. Board of Tax 
Appeals decision, 26 BTA 1111, reversed. 


Inventory Valuation—Where the taxpayer, since incor- 
poration in 1921, had always estimated its inventory by 
taking 60 per cent of the gross sales as the cost of goods 
sold, and this method had been at least tacitly accepted 
by the Government, the Bureau was in error in refusing 
to refund a tax for the fiscal year 1927 when the wrong 
closing inventory figure was inadvertently reported on the 
return. If the correct figure had been used, as obtained 
by the method consistently used in prior years, the net 
income would have been less than the specific exemption.— 
U. S. District Court, Dist. of Mass., in Lundborg & Com- 
pany, Inc., v. Thomas W. White. Law No. 5312. 


Invested Capital_Invested capital may not be increased 
for the value of intangible assets acquired from another 
corporation for the taxpayer’s stock at the time of taxpay- 
er’s incorporation, as a value of tangible assets in excess 
of the value of the stock issued for them has been allowed 
as invested capital, and to further increase invested capital 
for intangibles would amount to permitting a paid-in sur- 
plus in respect of an intangible asset. Neither may any 
part of the cost of an advertising campaign be capitalized 
as an intangible asset.—U. S. Court of Claims in James S. 
Kirk & Co. v. The '/nited States. No. L-185. 


Jurisdiction of Courts.—Action of the Supreme Court of 
the District of Columbia in dismissing petition for habeas 
corpus sued out by a taxpayer, resident of Washington, 
D. C., indicted in the District Court of the United States 
for the District of Maryland for attempting to evade 
income taxes, is affirmed. Taxpayer’s return was mailed 
in Washington, to the Collector at Baltimore, which was 
his collection district. The District Court of Maryland 
therefore had jurisdiction, the return not having been 
made until it was in the Collector’s hands.—Court of 
Appeals of the District of Columbia in Thomas Morris 
Wampler v. Edgar C. Snyder, United States Marshal in and 
for the District of Columbia. No. 5927. 


Lease Cancellation—Payments to Obtain—Amount paid 
in 1924 by a lessee to obtain cancellation of a 20-year 
sublease on premises on which it owned a 99-year lease, in 
order to obtain immediate possession, was ratably amor- 
tizable over the remaining life of the 99-year lease.—U. S. 
Circuit Court of Appeals, Eighth Circuit, in Home Trust 
Company and Home Safe Deposit Company v. Commissioner 
of Internal Revenue. No. 9420. Board of Tax Appeals 
decision, 21 BTA 1255, affirmed. 
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Net Loss—Effect of Tax Free Income.—Section 206 (a) 
(5) of the 1926 Act is not unconstitutional in requiring that the 
amount of a net loss carried forward against income of a 
following year be diminished by income received free from 
tax under that Act.—U. S. Court of Claims in Philadelphia 
Fire & Marine Insurance Co. v. The United States. 
No. M-390. 


Net Loss for 1919, First Year in Business—Where a 
company was incorporated in 1919, its net loss for that 
year is deductible from its net income for 1920 regardless 
of the fact that the company was not in existence in 1918. 
Sterling Oil & Gas Co. v. Lucas, 51 Fed. (2d) 413, followed. 
—U. S. District Court, Northern Dist., Ohio, Eastern Divi- 
sion, in The Crowell & Little Constr uction Company GiC.#. 
Routzahn, Collector of Internal Revenue. At Law No. 17284. 


Where taxpayer commenced business on July 1, 1919, 
and filed a calendar year return for the period ended 
December 31, 1919, such period was a taxable year and a 
“net loss” sustained could be carried forward against 
income for 1920. “Net loss” sustained for the taxable year 
1919 may be deducted from 1920 income even though the 
taxpayer was not in existence and had no income for 1918. 


Where the Commissioner, upon application of the plain- 
tiff, reopened and reconsidered his decision disallowing a 
refund, a suit is timely if filed within two years after the 
final decision disallowing the claim.—U. S. Court of Claims 
in Wright & Kremers, Inc., v. The United States. No. M-142. 


Net Losses—Consolidated Returns.—Net losses of affili- 
ated corporations for 1922 may not be used as a consoli- 
dated net loss of the affiliated group to be carried forward 
as a unit and applied against the consolidated-group net 
income of 1923. In determining the consolidated net 
income of an athliated group for 1923, the 1922 net loss of 
one of the affiliated corporations is applicable to its current 
1923 net income before and not after such current 1923 net 
income is combined with others of the group to ascertain 
such consolidated net income for 1923. Underlying princi- 
ples discussed.—U. S. Circuit Court of Appeals, Second 
Circuit, in The Delaware & Hudson Company v. The Com- 
missioner of Internal ‘Revenue, and The Delaware & Hudson 
Company, et al., v. Commissioner of Internal Revenue. Board 
of Tax Appeals decision, 26 BTA 520, affirmed. 

Net loss sustained by the petitioner’s subsidiary in 1927 
may not be added to the net loss of the same subsidiary 
for 1928 and allowed as a deduction in computing the con- 
solidated net income of the affiliated group for 1928.— 
U.S. Circuit Court of Appeals, Second Circuit, in New Cas- 
tle Leather Company v. Commissioner of Internal Revenue. 
Board of Tax Appeals decision, 26 BTA 282, affirmed. 


Where in 1923 the losses of affiliated corporations 
exceeded the income of the group, the statutory net loss 
of any member may offset the 1924 net income of such 
member but 1924 income of companies having no statutory 
net loss for 1923 may not be offset by the statutory net 
losses for 1923 of other companies in the group.—uU. S. 
Circuit Court of Appeals, Third Circuit, in Beneficial Loan 
Society v. Commissioner of Internal Revenue. No. 5093. 
3oard of Tax Appeals decision, 26 BTA 858, affirmed. 


Notes—Valuation.—Board of Tax Appeals decision that 
the fair market value of five notes totalling $177,325, 
received in 1925 as part of the selling price of Florida land, 
was $20,000 when received is held to have been warranted 
on the evidence.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in Ives Dairy, Inc., v. Commissioner of Internal Rev- 
enue. No. 6602. Decision of Board of Tax Appeals, 23 
BTA 579, affirmed. 


Oil Well Drilling Costs—Depreciation v. Depletion.— 
Depreciation deductions under the 1921 Act and later Acts 
are denied as to oil-lease exploring, drilling and develop- 
ment expenditures not allocated to physical properties, 
A. T. Jergins Trust, 22 BTA 551, being distinguished. The 
expenditures in question represented wages, fuel, hauling, 
etc. In the Jergins case, the expenditures entering into 
physical property were determinable. 


Board of Tax Appeals was warranted in denying a 
rehearing, that matter being within its sound discretion.— 
U. S. Circuit Court of Appeals, Fifth Circuit, in Freeman- 
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Hampton Oil Corporation v. Commissioner of Internal Rev- 
enue. No. 6626. Board of Tax Appeals decision, 24 BTA 
319, affirmed. 


Partnership Interest Assigned—Income and Estate Tax. 
—Income in 1922 to 1926 from a partnership interest 
assigned by the decedent to members of his family and 
from interests in his individual business given to members 
of his family is held not taxable to the decedent. The 
assignment of partnership interest was made under a trust 
agreement containing a covenant on the part of decedent 
to “stand seized” of certain property to the use of his wife 
and daughters for their several lives. “As a conveyance 
it was good as between the parties, and there is no question 
here of the rights of third persons without notice.” The 
conveyance was also effective in constituting the bene- 
ficiaries partners in the partnership’s business and proper- 
ties. There was acquiescence by the copartners, the 
changed ownership of partnership assets was set up on the 
firm’s books, and in other respects this case is to be dis- 
tinguished from Burnet v. Leininger, 285 U. S. 136. As to 
the gifts of interests in the decedent’s own business, 
although they were oral, they were later confirmed in 
writing. No bad faith was either charged or proved. “No 
creditor is attacking the transaction, and if the gift was 
made in good faith the taxing authorities can not complain.” 

It follows from the rulings above that the interests con- 
veyed as mentioned therein were not part of the decedent’s 
gross estate upon his death on April 23, 1926—U. S. Cir- 
cuit Court of Appeals, Sixth Circuit, in D. Morton Rose, 
Administrator of the Estate of Dan M. Rose, Deceased, v. 
Commissioner of Internal Revenue. Nos. 6205-6206. Board of 
Tax Appeals decision, 22 BTA 1334, reversed and remanded. 


Partnership Membership—Fraud Penalty.—On the rec- 
ord before the Board of Tax Appeals, its finding was war- 
ranted that two brothers were the only members of a 
partnership conducted by them since 1888, and that the 
income of the partnership was distributable between them 
for the years 1917 to 1923, and was not to be divided among 
five brothers and sisters. An agreement entered into by 
the five after their father’s death is held to have had no 
effect on the partnership in question. The agreement was 
entered into in 1919, but not until 1924, when an auditor was 
employed to put the partnership accounts in shape for a 
Government audit, was it claimed that there was a five- 
member partnership. 

Board’s holding is affirmed that surviving partner is liable 
for the fraud penalty on his individual returns for the 
years 1917 to 1923, where the partnership had never filed 
returns for any of these years until an investigation was 
started by revenue agents, and the partners had never 
reported any of its income on their returns.—U. S. Circuit 
Court of Appeals, Eighth Circuit, in B. P. Wickham v. Com- 
missioner of Internal Revenue. B. P. Wickham, Administrator 
of the Estate of E. A. Wickham, Deceased, v. Commissioner 
of Internal Revenue. Nos. 9582 and 9583. Board of Tax 
Appeals decision, 22 BTA 1393, affirmed. 


Patent Applications—Valuation.—Board of Tax Appeals 
determination is sustained, as being warranted by the evi- 
dence, that the March 1, 1913, value of two patent appli- 
cations (in a state of rejection on that date, patents not 
being issued until 1919) covering a special oil-cracking 
process and equipment was $750,000, and that a deduction of 
one-seventeenth of that amount was allowable for each of 
the years 1922 to 1925 as a return of capital—vU. S. Circuit 
Court of Appeals, Eighth Circuit, in Joseph H. Adams v. 
Commissioner of Internal Revenue. No. 6757. Board of 
Tax Appeals decision, 23 BTA 71, affirmed. 


Railroads—Settlement after Federal Control.—Settlement 
made for undermaintenance and amount paid taxpayer by 
Director General of Railroads were not income and were 
erroneously added to 1920 income by the Commissioner.— 
U. S. Circuit Court of Appeals, Seventh Circuit, in Chicago 
and North Western Railway Company v. Commissioner of 
Internal Revenue. Commissioner of Internal Revenue v. Chi- 
cago and North Western Railway Company. Nos. 4805 and 
4814. Board of Tax Appeals decision, 22 BTA _ 1407, 
reversed and remanded. 


Redemption of Stock Equivalent of Dividend.—Upon the 
facts, the Board of Tax Appeals was warranted in holding 
that a distribution received in 1927 by the taxpayer was 
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taxable as a dividend under section 201 (g) of the 1926 
Act relative to a redemption of stock by a distribution of 
corporate assets being equivalent to the distribution of a 
taxable dividend. Here, preferred stock which had been 
issued as a stock dividend in 1922 (the following day and 
in 1925 100 per cent common stock dividends having been 
paid) was redeemed in cash in 1927, when it was supplanted 
simultaneously by an issue of common stock in like amount. 
—U. S. Circuit Court of Appeals, Fourth Circuit, in Annie 
Watts Hill v. Commissioner of Internal Revenue. No. 3459. 
Board of Tax Appeals memorandum opinion affirmed. 


Refunds—Insufficient Adjustments in Prior Years Affect- 
ing Invested Capital.—Credit or refund as the result of a 
decrease in invested capital because of inadequate deduc- 
tions in previous years may not be allowed if the invested 
capital as finally determined exceeds that reported on the 
return. In determining whether invested capital has been 
decreased, both deductions and additions made by the Com- 
missioner must be considered.—U. S. Circuit Court of 
Appeals, Eighth Circuit, in The First National Bank of Kansas 
City, Missouri, v. United States of Aimerica. No. 9623. Dis- 
trict Court decision, Western Dist., Mo., affirmed. 


Where no excess-profits tax is payable in a year subse- 
quent to a taxable year in which a taxpayer failed to take 
adequate deductions from income, sections 281 (c) and 
284 (c) of the 1924 and 1926 Acts do not apply, and taxpayer 
is not entitled to recover an overpayment after the statu- 
tory period provided by law. One dissent.—U. S. Court 
of Claims in The Texas & Pacific Railway Co. v. The United 
States. No. M-53. 


Review of Board Decisions—Questions Before the Court. 
—Deductions for depletion for 1923 and 1924, not having 
been pressed or supported by any evidence in the appeal to 
the Board of Tax Appeals, whose decision this court is 
asked to review, that question is not before the court, which 
withdraws statements relative thereto in its previous opin- 
ions.—U. S. Circuit Court of Appeals, Fifth Circuit, in 
H. C. Walker, Jr., v. Commissioner of Internal Revenue. Mrs. 
H. C. Walker, Jr., v. Commissioner of Internal Revenue, 
Elias Goldstein v. Commissioner of Internal Revenue. Mrs. 
Elias Goldstein v. Commissioner. of Internal Revenue. 
Nos. 6806-6809. Petitions for rehearing denied. 


Sales to Stockholders.—Deduction is disallowed as to a 
claimed loss, where petitioner, a family corporation, sold 
certain stock to its stockholders for notes which it agreed 
to cancel if any assessments were made on the stocks. It 
is held that the sale was not bona fide, since it was antici- 
pated that there would be assessments on the stock sold, 
and the petitioner failed to sustain its burden of proving 
the good faith of the transaction.—U. S. Circuit Court of 
Appeals, Ninth Circuit, in Wishon-Watson Company v. Com- 
missioner of Internal Revenue. No. 7055. Board of Tax 
Appeals decision, 25 BTA 321, affirmed. 


State Land Leases Sold.—On the basis of additional evi- 
dence after allowance of motion for new trial, the court 
reiterates its previous holding that profits derived from the 
sale by the lessee of leases of Oklahoma school lands leased 
to the taxpayer for oil and gas production are taxable — 
U. S. Court of Claims in Ernest Whitworth Marland v. The 
United States. No. K-322. 


Statute of Limitations—Bond Filed.—Recovery of 1917 
taxes paid after the statutory period for collection is denied, 
where a bond had previously been given with unconditional 
promise to pay the taxes, such bond constituting a waiver 
of the defense of the statute of limitations. 

Action for recovery of taxes must fail if it rests on a 
ground other than was advanced in the claim for refund.— 
U. S. District Court, Southern Dist., Fla., in P. N. Coleman 
and R. L. Coleman, as Co-partners Doing Business as Coleman 
Lumber Company, v. United States of America. No. 119-J, 
U. S. Civil. 


Statute of Limitations—Effect of Waiver of Appeal to 
Board.—Waiver of an appeal to the Board of Tax Appeals 
conditional upon the approval by the Commissioner ot 
certain adjustments specified in the waiver did not start the 
60-day limitation of extension period for assessment of the 
tax until the waiver was approved by the Commissioner.— 
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U. S. Court of Claims in Columbian Carbon Co., Southern 
Carbon Co., and Midland Carbon Co. v. The United States. 
No. 41862. 


Statute of Limitations—Refunds.—Where an overpay- 
ment of 1916 taxes was credited against a 1917 tax which 
the Board of Tax Appeals held barred by the statute of 
limitations, recovery is barred because whether the claim 
on which the suit is based be considered a claim for refund 
or credit, it was filed after the statutory period. 


On the facts there was no account stated upon which a 
suit for recovery of the 1916 tax could be based. Even if 
an account stated did exist, recovery is barred because the 
action was not brought until more than six years after the 
plaintiff received the certificate of overassessment.—U. 
Court of Claims in Ellis P. Earle v. The United States. 
No. L-291. 


Suits by Taxpayer—Account Stated—The court finds 
that there was no account stated, as basis for suit for the 
recovery of an amount covered by a certificate of over- 
assessment, which the Government applied against an addi- 
tional tax for another year, because the taxpayer did not 
agree to such application, and an account stated must rep- 
resent a balance agreed upon by both parties. Suit for 
recovery of 1919 taxes was therefore barred by the statute 
of limitations. Dissenting opinion filed—U. S. Court of 
Claims in Edward B. Leisenring, Daniel B. Wentz, Jr., and 
Fidelity-Philadelphia Trust Company (formerly Fidelity 
Trust Company), Executors of the Estate of Daniel B. Wentz, 
Deceased, v. The United States. No. L-221. 


Suits by Taxpayer—Actions in Two Courts.—Govern- 
ment’s motion to dismiss action taken in the Court of 
Claims based on Commissioner’s refusal to pay part of the 
amount of a certificate of overassessment, which, instead, 
was applied against a claimed additional tax for 1918, is 
denied. The motion was based on the fact that suit was 
pending in the District Court against the Collector to 
recover 1918 taxes, it being claimed that suits in different 
courts were brought on the same cause of action, contrary 
to section 154 of the Judicial Code. Inasmuch as, prior 
to the hearing of this case, the taxpayer had, with the 
approval of the District Court, amended its declaration 
against the Collector, eliminating all demand for the amount 
collected for 1918 by a credit of the 1919 overpayment, 
the action in the District Court is based on an erroneous 
collection of 1918 tax, and that in the Court of Claims is 
based on an obligation of the United States to pay the 
amount acknowledged in a certificate of overassessment. 
U.S. Court of Claims in Pacific Mills, a Corporation, v. The 
United States. No. 42017. 


Suits by Taxpayer—Cause of Action.—Where a taxpayer, 
suing to recover taxes on the ground that it was entitled 
to special assessment, does not allege facts which show 





that the Commissioner has made a special assessment dis- ‘ 


closing an overpayment, no cause of action is alleged 
which will support the suit. The necessity to allege a 
cause of action is not fulfilled by alleging that it has met 
acondition precedent to suit by filing a claim for refund.— 
U. S. Circuit Court of Appeals, Second Circuit, in The 
National Park Bank of New York v. United States. District 
Court decision, 33 Fed. (2d) 1006, affirmed. 


Suits by Taxpayer—Claim as Basis——No proper claim 
as a basis for suit to recover 1921 taxes was filed, where 
an abatement claim, filed in 1922, was rejected in its entirety 
in 1925, and a subsequent refund claim filed in 1929 was 
too late, having been filed more than five years after the 
return was due. Sugar Land Ry. Co. v. U. S., 71 Ct. Cls. 
628, followed.—U. S. Court of Claims in Wilhelmina + 
: xecutrix of the Estate of Andrew Peoples, Deceased, v. The 

United States. No. K-477. 


The Court denies a petition for rehearing of its decision 
holding that a claim for refund filed after the expiration 
of the statute was an independent claim not related in 
subject matter to a timely claim previously filed and not 
Within the scope of the Supreme Court decisions in U. S. 
v. Factors & Finance Co. and U. S. v. Memphis Cotton Oil Co. 
a Court follows the decision in Prentiss & Co., Inc., v. 
. S—U. S. Court of Appeals, Sixth Circuit, in Bryant 
Faper Company v. Marie Sprague Holden, Executrix of the 
Estate of Charles Holden, Deceased. No. 6015. 









THE TAX MAGAZINE 271 


Claim as basis for suit which did not originally set forth 
the grounds relied on in the suit may not be amended after 
formal rejection of the claim by the Commissioner, though 
the Commissioner may have had in his possession facts 
other than those stated in the claim upon which he might 
have allowed the overpayment.—U. S. Court of Claims in 
George W. Johnson v. The United States. No. K-515. 


Transferee Liability—National bank is held not liable 
as a transferee under section 280 of the 1926 Act for a 
1924 tax deficiency of a “security company” formed by some 
of the stockholders of the bank to take over certain ques- 
tionable paper of the bank. In 1925, Payne and others, 
stockholders of the bank and of the company sold their 
stock in the bank with an agreement of guaranty by Payne 
as to bills receivable and accounts due, and as against 
indebtedness that might affect the capital, surplus, and 
undivided profits of the bank. Later the company assumed 
Payne’s guaranty and subsequently, in discharge thereof, 
it was compelled to turn over to the bank all of its assets. 
It is held that this transfer did not make the bank a 
“transferee” under section 280, having been made for the 
company’s own benefit, and upon what was regarded when 
the contract was made as ample consideration—the right to 
have what was saved from funds deposited by Payne to 
secure his guaranty.—U. S. Circuit Court of Appeals, Fifth 
Circuit, in Liquidators of the Exchange National Bank of 
Shreveport v. United States of America. No. 6777. Revers- 
ing District Court, Western Dist., La. 


Trust Income—Distribution— Where the income from a 
trust has not been distributed or paid by the trustee to 
the beneficiaries and is not held by the trustee to be cur- 
rently and regularly distributed to the beneficiaries, the 
trustee is liable under Section 219 of the 1926 Act for the 
tax on the income of the trust——U. S. Court of Claims in 
St. Louis Union Trust Co., Trustee, J. Willis Gardner Trust, 
v. The United States. No. M-50. 


Trust Income—Payment of Insurance on Grantor’s Life. 
—Income in 1924 and 1925 of a trust created by the tax- 
payer in 1922 for the purpose of paying. premiums on life 
insurance policies on his own life is held taxable to him, 
under Section 219 (h) ‘of the 1924 and 1926 Acts, providing 
for such imposition of tax, following Burnet v. Vi ells, S:. st; 
May 29, 1933.—Court of Appeals of the District of Colum- 
bia in Alfred F, Pillsbury v. David Burnet, Commissioner of 
Internal Revenue. No. 5407. Board of Tax Appeals 
decision, 19 BTA 1229, affirmed. 


Waivers—Statute of Limitations—Waiver which was to 
remain in force “for the period of one year from five years 
after taxpayer’s 1918 return was due to be filed” referred to 
the time of filing of the final return as extended by the 
Commissioner and not to the original due date. Taxes 
held to have been assessed in time.—U. S. Court of Claims 
in Pennsylvania Coal and Coke Corporation v. United States. 
No. M-256. 


Waiver of the statutory period, sent to the Bureau ot 
Internal Revenue by the taxpayer but never signed by the 
Commissioner or a subordinate, is not effective because 
not approved by the Commissioner in writing, and does 
not nullify previously filed unlimited 1917 waivers. The 
waiver in question stated that it expired on December 31, 
1923, but even if it had been valid, the previously filed 
unlimited 1917 waivers did not expire until April 1, 1924, 
the date named by ;S Commissioner as the expiration of 
all such waivers.—U. Court of Claims in Atlantic Mills 
of Rhode Island v. The “United States. No. M-229. 


Year Gross Income Reported—Sale—Commissioner is 
held to have erroneously included in 1918 income the final 
payment received in 1918 by a corporation through its 
liquidating trustees on a sale of its assets which had been 
consummated in 1917, and the greater part of the considera- 
tion having been received i in 1917. The amount received in 
1918 was based upon excess earnings for 1917 as agreed 
upon in the contract as drawn up in 1917, though the 
manner of computation of such earnings was not settled 
until 1918. The corporation had always been on the accrual 
basis. The fact that the liquidating trustees kept only 
memorandum accounts is immaterial, as they were acting 
for the corporation, which remained in existence for liqui- 
dation purposes, under New York law.—U. S. Court of 



































































































































































































































































































































































































































































































































Claims in Schoellkopf Aniline & Chemical Works, Inc., and 
Jacob F. Schoellkopf, Jacob F. Schoellkopf, Jr., Arthur L. 
Norton, Jesse W. Starr, 3d, Charles Ware and Richard Tagge- 
sell, Surviving Trustees in Liquidation of Said Schoellkopf 
ange a Chemical |IWVorks, Inc., v. The United States. 
No. J-570. 





Illinois Enacts New Sales Tax Law 
(Continued from page 260) 


Such determination is subject to review and revision 
by the Department of Finance in the manner pro- 


vided for the correction of returns in Sec. 4 of the 
Act. 


Refunds made by the seller during the preceding 
calendar month to purchasers, on account of tangi- 
ble personal property returned to the seller, are al- 
lowed as a deduction, in case the seller had 
theretofore included the receipts from the sale of 
such tangible personal property in a return made by 
him and had paid the tax imposed by the Act with 
respect to such receipts. 





Significant Decisions of the Board 
of Tax Appeals 


Alimony Trust.—Deposit of stock with trustees under a 
separation agreement is held to be deposit of collateral to 
insure performance of petitioner’s obligations under the 
contract, and not an irrevocable transfer of title and own- 
ership of the stock. The dividends thereafter paid on the 
stock, although received by the trustees, were income to 
petitioner.—Frank Turner v. Commissioner, Dec. 8058 [CCH] ; 
Dkt. 55190. 

Smith dissents, with opinion to the effect that the 
stock was impressed with the trust and no longer the prop- 
erty of the petitioner. 


Association Distinguished from Trust—(1) An individ- 
ual, owner of a lease on certain oil land, sold a limited 
number of shares of beneficial interests in the prospective 
production from an oil well to be sunk thereon to the 
petitioners, who were to bear the expense of operation 
and administration thereof in proportion to their several 
interests. They designated certain of their number to have 
charge and full management of the well, for the benefit 
of all the interest owners, the managers acting.as trustees, 
receiving pay for their services and making reports to and 
receiving directions from the interest owners. The interest 
holders are held to have been operating as an association 
taxable as a corporation, as determined by the Commissioner. 


(2) Interest holders in the oil well venture which is held 
to have been an association are not liable as transferees 
for its 1923 taxes. They sold all their interest shares for 
$10 a share to a corporation which then took over the 
assets of the venture. This is comparable to the sale by 
stockholders of a corporation of their individual stock to 
new stockholders, and can not be said to be a liquidation 
of the assets of the association.—Erle Gerard et al. v. Com- 
missioner, Dec. 8087 [CCH]; Dkts. 45221, 45265-45267, 45352, 
45353, 45359-45363, 45368, 45392, 45393. 

Trammell, Murdock, 


Goodrich, and Leech concur in the 
result. 


Basis—Bargain Purchase.—Basis for computing the 
profit on sale of stock in 1928 which was issued in 1919 by 
the petitioner’s corporation employer at its par value of 
$100 per share, though it was worth $1,600 per share, is 
the fair market value at the date of acquisition. Robinson 
v. Com., 59 Fed. (2d) 1008, followed.—E. D. Knight v. 
Commissioner, Dec. 8077 [CCH]; Dkt. 56865. 


Basis—Corporate Property After Incorporation of Part- 
nership.—Basis for depreciation in 1926 and 1927 of prop- 
erty acquired in 1925 by a corporation from a Texas 
partnership, formed after the death of a member of a pre- 
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ceding partnership is determined. A four-party partner- 
ship was terminated by the death of one of its members. 
Thereafter two of the surviving partners acquired the 
interest of the deceased member from his estate for less 
than its book value at date of decedent’s death. A new 
partnership was formed to which each of the surviving 
partners contributed his interest in the prior partnership 
and to which two of the members contributed the share 
of the deceased partner which they had acquired for less 
than its value on the books of such prior partnership, 
Thereafter all the assets of the second partnership were 
transferred to the petitioner in exchange for all its capital 
stock, each partner receiving shares in proportion to his 
interest in the partnership. It is held that under the laws 
of Texas liquidation in kind followed the death of the 
member of the first partnership and that the cost of the 
assets of the new partnership is the fair market value 
thereof in the hands of the contributing partners and that 
such cost is the basis for computing depreciation on the 
partnership assets acquired by the petitioner.—Planters 
Gin Co. v. Commissioner, Dec. 8045 [CCH]; Dkt. 46299. 


Basis—Property Acquired for Less Than Value.—(1) 
Basis for gain or loss on sale in 1920 of real estate trans- 
ferred on February 18, 1918, by a mother in trust for her 
children for a consideration, less than the fair market value 
at the date thereof, is the fair market value of the property 
at the date of acquisition by the trustee. The difference 
between such value and the actual consideration must be 
regarded as a gift. 


(2) Fair market value of improved Dallas, Texas, realty 
on February 18, 1918, is determined to have been $382,131.60 
for the land, based on an appraisal certificate issued by 
the Dallas Real Estate Board, founded on an appraisal 
by a committee of the board, two of whom testified and 
were shown to have been in the real estate business for 
many years. In rebuttal, the Commissioner introduced 
one witness who was also a member of the board. The 
value of the improvements is fixed at $30,000, based on 
the income therefrom.—G. Wildy Gibbs v. Commissioner; 
Sallie Gibbs Milliken v. Commissioner, Dec. 8044 [CCH]; 
Dkts. 31329, 31330. 

Sternhagen, Murdock, 


and McMahon 
opinion. 


dissent, without 


Basis—Testamentary Trust Property.—Petitioner is the 
testamentary trustee of the residuary estate under the will 
of Theodore Roosevelt, who at the date of his death had 
a vested remainder interest in a testamentary trust created 
by the will of Cornelius V. S. Roosevelt. In 1925 petitioner 
received certain shares of stock from the Cornelius Roose- 
velt trust, some of which shares were in the trust at the 
date of Theodore Roosevelt’s death and others of which 
had been purchased by Cornelius Roosevelt’s trustees after 
Theodore Roosevelt’s death. All of the stock was sold 
by petitioner in 1926. It is held that the petitioner acquired 
by bequest Theodore Roosevelt’s remainder interest in the 
Cornelius Roosevelt trust as of the date of death of Theo- 
dore Roosevelt, and that the basis for computing gain is 
the value on that date. Basis for stock purchased by the 
Cornelius Roosevelt trust after the decedent’s death is 
cost to the trust—George Emlen Roosevelt, Trustee of the 
Estate of Theodore Roosevelt, v. Commissioner, Dec. 8079 


[CCH]; Dkt. 48906. 


Bonds Purchased for Retirement.—Petitioner, in 1928, 
purchased certain of its bonds at a price less than the 
amount at which such bonds had been previously issued. 
It did not cancel such bonds, but held them in its treasury 
throughout the year 1928. In 1929 they were turned over 
to the trustee for cancellation. The difference between the 
issuing price and the price at which petitioner purchased 
the bonds in 1928 constitutes taxable income in that year. 
The bonds were retired in 1928 even though they were 
not actually cancelled until the next year. “The fact that 
the petitioner had such bonds available for resale is not 
controlling. Such a resale would be an entirely new trans- 
action.”—Garland Coal & Mining Co. v. Commissioner, Dec. 


8102 [CCH]; Dkt. 57534. 


Charitable Trust.—(1) Where a grantor created a trust 


for the purpose of establishing a free public research 


library, art gallery, museum, and park, but retained during 
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his life absolute dominion over the personal property and 
the rents, issues, and profits of both real and personal 
property of the trust, the income of the trust for 1925, 
1926, and the period in 1927 up to the date of the death 
of the grantor, must be included in computing the net 
income of the grantor though he exercised none of the 
reserved powers of revocation, and never withdrew any 
funds from the trust, which after his death, was held to 
be exempt from income tax. 


(2) The Commissioner did not err in failing to allow 
deductions for alleged charitable gifts of personalty in 
1925, 1926, and 1927, totalling about $12,000,000, where the 
personalty of the trust to which the transfers were made 
(as described in (1) above) was subject to the grantor’s 
absolute dominion.—Security First National Bank of Los 
Angeles and Caroline H. Holladay, Executor and Executrix 
of the Last Will and Testament of Henry E. Huntington, 
Deceased, v. Commissioner, Dec. 8098 [CCH]; Dkt. 45429. 


Community Property—California—In the absence of 
suficient proof to overcome the presumption that the prop- 
erty acquired by the petitioner and his wife after marriage 
was community property under the laws of the State of 
California, it was held that income received by them in 1924 
and 1925 from such property is taxable in its entirety to 
the husband as community income under the California 
community property laws as effective before amendment 
by enactment of section 161(a) of the California Civil Code, 
April 28, 1927. The petitioner and his wife both testified 
that there was an oral agreement between them that they 
should each own a separate one-half interest in all of their 
income and property. In 1923 petitioner wrote a letter to 
his wife regarding their joint property which is held to 
have little, if any, probative value as an agreement between 
the two. It was not until 1932, just before the Board 
hearing, that a formally executed agreement was entered 
into and deeds to property were changed to show the wife’s 


interest.—Stanley S. Anderson v. Commissioner, Dec. 8076 
[CCH]; Dkt. 42053. 


Goodrich, dissenting: “I disagree with the majority opin- 
ion, for the evidence herein convinces me that a contract 
existed between petitioner and his wife under which each 
acquired and held, as tenants in common, a separate one- 
half interest in these properties, and, consequently, the 
income therefrom should be taxed, one-half separately to 
each of them.’”’” Lansdon and Black agree with this dissent. 


Decedent’s Expenses Paid After Death—Deduction of 
guardians’ expenses as to incompetent’s estate is allowed 
where not paid until after incompetent’s death. Decedent 
was adjudicated insane in August, 1929, and died in No- 
vember, 1929. Expenses were incurred by the guardians 
in managing the property but were not paid until after 
her death. The decedent’s books were kept on a cash 
basis. It is held that the expenses were deductible from 
the income received by the guardians during the lifetime 
of the decedent. “The payment related to the guardianship 
and the guardian fees accrued automatically as the guard- 
ianship progressed. They were a proper charge against 
the funds in the hands of the guardians. * * * A priori, 
they could not be deducted by the estate as expenses and 
it not deducted from the income of the ward to which 
they adhered, deduction would never be permitted.”— 
Vm. S. Linderman, Sole Executor of the Last Will of Mary 
M. Bindley, Deceased, v. Commissioner, Dec. 8063 [CCH]; 
Dkt. 58871. 


Sternhagen, Arundell, Murdock, and Leech dissent, with- 
out opinion. 


Depletion Based on Income—Bonus.—(1) Amount rep- 
resenting bonus for an oil and gas lease which was im- 
pounded by a court pending decision as to the title to the 
land is income to its recipients as of the date the court 
tendered its decision and ordered the amount paid over 
to the rightful owners. 


(2) “Since the petitioner has offered no evidence that 
there was any production of oil or gas on the property at 
the date the lease was executed or any reason for antici- 
bating such production in the near future, there is no basis 
‘or allowing a depletion deduction in respect of the bonus 
received.” Murphy Oil Co. v. Burnet, 53 S. Ct. 161, followed. 
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(3) An instrument whereby oil-producing property is 
leased to a petroleum company for $50,000 in cash and one- 
eighth of the oil produced is held to be clearly a lease of 
land and not an instrument evidencing a sale. The bonus 
and royalties are income as received. Deductions for de- 
pletion should be allowed.—Aubrey Umsted v. Commissioner ; 
Audrey Umsted Wilkins v. Commissioner; Edna Umsted v. 
Commissioner; Gressie Umsted Carnes v. Commissioner, Dec. 


8075 [CCH]; Dkts. 46471-46474. 


Goodrich concurs in the result but disagrees with the opin- 
ion insofar as it intimates that an allowance for depletion 
might have been deducted had evidence been presented 
showing that production in the near future was reasonably 
anticipated, relying upon Glide, Dec. 8024, 27 BTA—, which 
held that depletion is inseparably related to production. 


Depletion—Reestimate of Reserves—For many years 
petitioner was allowed depletion deductions upon the basis 
of the March 1, 1913, estimate of recoverable oil reserves. 
During 1928 it was discovered that the original estimate 
was too low. Respondent made a new estimate as of 
January 1, 1928, upon which he computed depletion deduc- 
tions. It is held that the Commissioner had authority to 
reestimate the amount of reserves and to compute allow- 
able depletion deductions upon the new basis. The provi- 
sions of Art. 230 of Reg. 74 do not apply only for the 
benefit of the taxpayer. The right to reestimate is not 
limited only to cases where the original estimate is ma- 
terially erroneous, An error of 6.08 per cent justified revi- 
sion. A reestimate may be applied to the year 1928 though 
made in a later year if it was made in connection with the 
determination of the 1928 tax.—Big Four Oil & Gas Co. v. 
Commissioner, Dec. 8052 [CCH]; Dkt. 54478. 


Dividends on Preferred Stock in Payment of Property. 
—(1) Accrued dividends on preferred stock given in pay- 
ment of property, and paid on redemption of the stock are 
not deductible as interest. The petitioner, a corporation, 
purchased assets of another corporation, giving in part 
payment 7,500 shares of its 7 per cent cumulative preferred 
stock. Simultaneously with the sale the petitioner agreed 
to repurchase from the selling corporation, at future annual 
dates, the preferred stock “at par, plus accrued and unpaid 
dividends.” Upon the petitioner’s repurchase of the stock, 
under this agreement, the amount paid for each share in 
excess of its par value represented a part of the purchase 
price and not interest due upon a corporate obligation. 
Regardless of the intent of the parties to make provisions 
for interest, the contract of purchase failed to create any 


debt against which taxpayer could accrue an interest charge 
in 1926. 


(2) Payments made by the petitioner to its president to 
compromise a suit and secure his release from a contro- 
verted contract of employment, under the facts shown, are 
capital expenditures and not business expenses.—National 
Cottonseed Products Corp. v. Commissioner, Dec. 8054 
[CCH]; Dkt. 45488. 


Employees’ Right to Buy Stock.—(1) In 1926 the peti- 
tioner gave certain employees the right to purchase shares 
of the common stock annually for three years at a price 
less than its fair market value, provided they continued 
as employees for prescribed periods. It is held that the 
difference between the sale price of the stock and its fair 
market value at the time the right to purchase it was 
acquired by service is deductible as additional compensa- 
tion for services rendered. Haskell & Barker Car Co., 9 
BTA 1087, followed. Dividends credited in 1926 to the 
stock purchase accounts of these employees, however, are 
not deductible as additional compensation. 


(2) Expenses incurred in connection with the issuance 
of preferred stock, which by its terms was to be retired 
at the rate of 3 per cent per year, held not deductible either 
in the year paid, or ratably over the contemplated life of 
the stock. The expenditure was for organization expense, 
a nonwasting capital asset. Interest paid to brokers in 
connection with the preferred stock, however, and the cost 
of revenue stamps affixed to the issued stock, included in 
such expenses, are deductible as interest and taxes.—Com- 
mercial Investment Tr. Corp. v. Commissioner, Dec. 8069 


[CCH]; Dkts. 43495, 50051. 
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Sternhagen dissents, with opinion to the effect that a 
corporation’s disposition of its own shares can not be re- 
garded as an expense. “A close corporation could by this 
method earn profits year after year, and by distributing 
shares of an increasing value for services avoid all tax while 
distributing its earnings, which to the distributee are free 
from normal tax. And it certainly adds nothing to the 
argument for deductibility that instead of an outright issy- 
ance for service, there is a sale for less than value.” 
Murdock agrees with this dissent, and adds an opinion to 
the effect that in any case, the basic dates were wrong 
as used for the determination of the fair market value of 
one allotment of stock, on those basic dates there having 
been no agreement to deliver the stock. 

Sternhagen, McMahon, and Goodrich agree with this 
dissent. 


Estate Tax.—(1) Limitation period for assessment and 
collection of estate tax as used in section 1009 (b) of the 
1924 Act and section 1109 (a) (2) of the 1926 Act, being 
four years after the due date of the tax except in case of 
failure to file the required return, in which case there was 
no limitation, did not expire at the end of the four-year 
period where the return of a nonresident alien decedent 
who died in 1920 was not filed until 1925. “Required return” 
meant only a timely return under the law. 


(2) Value of shares of stock in a domestic corporation 
owned by a nonresident alien, the certificates of which were 
held by custodians in New York City at the date of de- 
cedent’s death, is properly included as a part of his gross 
estate. First Nat. Bank of Boston v. Com., CCA-1 (herein); 
Burnet v. Brooks, 53 S. Ct. 457, followed. 


(3) Where prior to his death, decedent had contracted 
to purchase certain shares of stock from the estate of one 
of his brothers and had agreed to pay therefor in ten 
annual installments and the shares of stock so purchased 
were deposited in escrow with a custodian under an agree- 
ment that as fast as decedent made payments title to a 
proportionate part of the stock should be vested in him, only 
the value of the stock paid for at time of decedent’s death, 
so far as the certificates of stock are concerned, should 
be included as a part of his gross estate. He did not own 
the stock held in escrow which had not been paid for. He 
only owned the right to purchase it. Anthony Schneider, 
3 BTA 920, followed. The value of the right which de- 
cedent had to purchase the balance of the stock at less 
than its fair market price and have the title thereto vest 
in him was intangible personal property. The contract 
providing for such purchase, together with the shares of 
stock to which it related, were deposited with the Guaranty 
Trust Company of New York City at the time of decedent’s 
death, and under the doctrine announced by the Supreme 
Court in Burnet v. Brooks, supra, the value thereof is prop- 
erly included as a part of decedent’s gross estate situated 
in the United States—Helen Beatrice (Duveen) Crocker, 
Frederick Clifton and Archibald Edward Churcher, Executors 
of the Estate of Louis Joel Duveen, Deceased, v. Commis- 
stoner, Dec. 8068 [CCH]; Dkt. 31573. 


Smith and Murdock dissent, without written opinion. 


(1) Board assumes jurisdiction of an appeal filed by the 
petitioner “as sole devisee and legatee under the will of 
Irene C. Helmholz, deceased,” after he had been discharged 
as administrator, though the deficiency notice was addressed 
to him as executor. No one has been misled. 


(2) Decedent, in 1918, had transferred to a trust 999 
shares of stock in a family corporation, retaining no con- 
trol over the corpus, being the shares of stock, but retaining 
the income therefrom, the dividends, for her own life, with 
power to appoint a beneficiary who should receive the in- 
come for his life. By will she appointed her husband to 
receive the income for his life. The trust agreement pro- 
vided for the disposition of the remainder upon the termi 
nation of the trust. It is held that no part of the trust 
property is to be included in the decedent’s gross estate 
under the 1926 Act. 


(3) One share of stock in a close corporation should 
be valued at $100 and not $320, on account of restrictiors 
on transfer.—Waldemar R. Helmholz, Exr. of the Estate 0 
Irene C. Helmholz, Deceased, v. Commissioner, Dec. 8074 


[CCH]; Dkt. 50485. 


Sternhagen dissents, without written opinion. 
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By her will the decedent gave to her executors $200,000 
or such part of that amount as in their judgment might 
be required for the purpose of establishing a suitable me- 
morial to her mother, in the event that she should not 
have established or completed the same during her life- 
time. Pursuant to this provision her executors paid to the 
Knickerbocker Hospital, a charitable institution, $200,000 
for the erection of a wing thereon in memory of de- 
cedent’s mother. It is held that the amount is a legal 
deduction as a charitable contribution from the gross estate 
in the determination of the net estate subject to estate tax 
under section 303 (a) (3) of the 1926 Act.—John Markle, 
Edward M. Robinson, Charles A. McKendree, and Ada Davis 
Siglar, as Executors of the Estate of Mary R. Markle, De- 
ceased, v. Commissioner, Dec. 8080 [CCH]; Dkt. 50142. 

Van Fossan and Seawell dissent, without written opinion. 


On authority of the Supreme Court decision of April 10, 
1933, in Reinecke v. Smith et al., the Board reverses its 
former decision in this case (Dec. 7912) and holds that a 
trustee is not an “adverse interest,” and that the corpus 
of the trust, where power to revoke was in the grantor in 
conjunction with the trustees, should be included as part 
of the gross estate —IWilliam R. Stewart, Mary S. Witherbee 
and Spotswood D. Bowers, Executors and Trustees under the 
Will of Lispenard Stewart, Deceased, v. Commissioner, Dec. 
8091 [CCH]; Dkt. 45282. 


Where a corporate by-law provided that stockholders 
desiring to sell their stock should first offer it to the cor- 
poration at a certain price, such price is not determinative 
of the value of the stock for estate tax purposes. The 
Commissioner’s use of book value is approved, the stock 
being closely held, and not dealt in on any market.— 
Frederick A. Koch, Jr., Executor of the Estate of Frederick 
A. Koch, v. Commissioner, Dec. 8107 [CCH]; Dkt. 66302. 

A will gave all of testator’s estate to his wife and sons, 
stating that testator had previously discussed with his sons 
his wishes relating to charitable gifts and authorizing them 
to make such donations as in their discretion should be 
best. The sons donated $1,000,000 to St. Louis University 
for the purpose of erecting a hospital in memory of de- 
cedent. Inasmuch as the donation was not made directly 
hy the testator’s will nor in trust for the purposes outlined 
in the 1926 Act, no deduction is allowed from the gross 


(Decisions of the Board of Tax Appeals continued on page 276) 





Gain on Retirement of Bonds 
Issued for Property 
(Continued from page 251) 


be subversive of the general scheme if transactions 
offering a basis for determination of gain or loss in 
themselves must be considered to be held in abey- 
ance for tax purposes even though the time period 
runs into several or many years until all possibly re- 
lated transactions can be closed. 


It therefore seems to the writer that before cor- 
porations retiring their bonds at less than face value 
conclude that there will be no gain or loss until the 
property acquired is disposed of if the bonds were 
issued or assumed for property, they should await 
some more satisfactory basis for their conclusion 


than is to be found in the American Chicle Company 
decision. 
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Board of Tax Appeals Decisions 
(Continued from page 275) 


estate under Sec. 303 of that Act. The will is construed 
as bequeathing and devising the entire estate to testator’s 
wife and sons.—Mississippi Valley Trust Co. et al., Executors, 
Estate of Firmin Desloge, v. Commissioner, Dec. 8112 [CCH]; 
Dkt. 60039. 


Gift Tax—1924 Act.—Where a donor had an intention, 
frequently expressed, to make a gift in 1920 to his children, 
and where, at the direction of the donor, his son in 1920 
went to his safety deposit box and divided securities into 
three separate bundles and put them back in the donor’s 
box, there was a valid delivery in 1920 constituting a gift 
in that year, and the fact that the donees did not physically 
remove the securities until 1925 did not make the gift one 
in 1925 instead of 1920 and no gift tax was due.—Blanche 
S. Ross v. Commissioner; Stella S. Jannotta v. Commissioner; 
Frank V. Skiff v. Commissioner, Dec. 8049 [CCH]; Dkts. 
51171-51173. 


Involuntary Conversion of Property.—(1) Transaction 
free from recognition of gain within section 112 (f) of the 
1928 Act relating to involuntary conversion did not exist, 
where there was a condemnation of a lot owned by tax- 
payers, a purchase of other lots, a transfer of the latter lots 
to an existing corporation of which taxpayers are the only 
shareholders, and a lending to such corporation of the 
amount subsequently received as the condemnation award. 


(2) So-called “interest” on a condemnation award is not 
exempt as interest on State obligations, following Kans. 
City So. Ry. Co. v. Com., 52 Fed. (2d) 372. Under a con- 
demnation proceeding as to land for a school site, title was 
taken by a city on February 24, 1927, the award being con- 
firmed June 18, 1928, “interest” from February 24, 1927, 
to the latter date being added to the award.—Mendol Bandes 
v. Commissioner; Louis Bandes v. Commissioner, Dec. 8060 


[CCH]; Dkts. 58882, 58883. 


Lease Cancellation— Lessor’s Deductions.— (1) Peti- 
tioner, a life insurance company lessor, in 1927 obtained 
the cancellation of a lease which would have expired in 
1928 and entered into a new 10-year lease on the same 
premises. The new lease was terminated in 1928 by court 
order on account of default in rent payments. It is held 
that petitioner is entitled to deduct from its gross income 
in 1928 so much of the expenditure made to acquire the 
unexpired term of the old lease as was not allocable to 
1927, and also the unexhausted portion of the cost of the 
new lease. 


(2) Corporation engaged in the life insurance business 
is entitled to a deduction for exhaustion of furniture and 
fixtures used in both the underwriting and the investment 
departments of its business (1928). Lafayette Life Ins. Co., 
26 BTA 946 followed.—Manhattan Life Ins. Co. v. Commis- 
sioner, Dec. 8067 [CCH]; Dkt. 60827. 


Sternhagen dissents, without written opinion. 


March 1, 1913, Value—Stock.—Board rejects Commis- 
sioner’s valuation of $310.24 per share as the March 1, 1913, 
value of common stock of its Firestone Tire & Rubber 
Company, arrived at by applying A. R. M. 34, and holds 
that neither the volume of sales nor the attendant circum- 
stances on and about March 1, 1913, could be considered 
as determinative of the value. Evidence that assets were 
undervalued on books and that no intangibles were carried 
as book assets are considered persuasive in arriving at a 
higher valuation of $550 per share.—J. G. Robertson v. Com- 
missioner; C. F. Chapman v. Commissioner, Dec. 8051 [CCH]; 
Dkts. 49552, 52370, 52496. 


Reorganization — Purchase Distinguished.— A cement 
company acquired all the capital stock and bonds of a 
railroad company in 1922, paying the railroad company 
stockholders in cash and short term notes. The outstand- 
ing bonds were later supplanted by another issue which 
was distributed to the stockholders of the cement company 
of whom decedent was one, without surrender of any stock 
or securities. It is held that the decedent did not receive 
the bonds in pursuance of a plan of reorganization and that 
the distribution was taxable as a dividend to the extent of 
the fair market value of the bonds when received. The 
Board, citing Pinellas Ice & Cold Storage Co. v. Commis- 
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sioner, holds that the stockholders of the railroad company 
did not acquire any interest in the affairs of the cement 
company, and therefore there was no reorganization but 
an outright purchase by the cement company of the 
railroad company’s stocks and bonds.—Howard F. Burns, 
Executor of the Estate of Emma Paige Eells Newberry, v, 
Commissioner, Dec. 8047 [CCH]; Dkt. 42515. 


Trammell dissents. Van Fossan dissents, with opinion to 
the effect that there was an acquisition by one company 
of all the stock and bonds of another company, and that 
therefore there was a reorganization, in pursuance of which 
decedent received the bonds. 


Newspaper assets purchased in 1925 from another cor- 
poration by the assumption of its liabilities are held to have 
been acquired by purchase and not in reorganization, as 
defined in section 203 of the 1924 Act, and the basis for 
depreciation for 1929 and for loss on the sale of some of 
the assets in 1926 is the agreed consideration, and not the 
transferor’s basis. Prior to the transfer the selling corpo- 
ration distributed all assets not included in the sales agree- 
ment to its president and sole stockholder, in liquidation 
of his stock, which was thereupon canceled and reissued, 
without consideration, to petitioner’s president and four 
other stockholders, who took control and through proper 
corporate formalities completed the transfer as per agree- 
ment and then dissolved that corporation.—Carter Publica- 
pete Inc., v. Commissioner, Dec. 8073 [CCH]; Dkts, 44838, 

1. 


Goodrich and Leech dissent, without written opinion. 


Sale—When Consummated.—(1) Loss on stock sale oc- 
curred in 1926 not 1925. In 1925 petitioner contracted to 
sell his interest in a corporation for a fixed price, about 
one-third of which was to be paid in 1925 and the balance 
in monthly installments, the last of which was payable in 
1926. Petitioner placed his corporate stock in escrow, with 
power to recall it if any of the monthly payments were 
defaulted. The payments were completed and the stock 
delivered to purchaser in 1926. Petitioner sustained a loss 
on the transaction. The sale was consummated and the 
loss occurred in 1926, not in 1925. 


(2) Petitioner, having knowledge in 1925 that he would 
nut recover amounts advanced to the corporation as loans, 
the bad debt was deductible in 1925 and not in 1926.— 
— Silberblatt v. Commissioner, Dec. 8055 [CCH]; Dkt. 


Stock Valuation.—(1) Transfer in 1920 by a taxpayer of 
the assets of his business including an oil lease which was 
the subject of an action by the taxpayer to quiet his title, 
in exchange for shares of a newly organized corporation, 
is held upon the evidence, to have resulted in taxable gain, 
as the shares received were not without fair market value. 
The value of the shares of stock of the new corporation 
as determined by the Commissioner, by reflecting the 
sound, unclouded title to the lease, and reducing this value 
by 25 per cent on account of the pendency of the title liti- 
gation, is approved. 


(2) Business conducted by a husband alone, to which 
his wife contributed funds which she was willing to lose 
if the business were not successful is held, upon the evi- 
dence, not to be the business of a partnership with dis- 
tributable income, but the business of the husband alone, 
the income being entirely taxable to him (1917-1920)— 
oer Champlin v. Commissioner, Dec. 8094 [CCH]; Dkt. 


Smith dissents, with opinion to the effect that the 1918 
Act does not warrant resorting to the intrinsic value of 
the assets of the new corporation in determining the “fair 
market value, if any,” of its stock, where there was no 
market for the stock. 


(1) Corporate stock received by a law partnership as 
compensation for services rendered should be included in 
partnership net income at its fair market value when re- 
ceived by the partnership. The curb stock in this case was 
received by the partnership on September 7, 1929, at which 
date it was selling for $18 to $22 a share, whereas on 
December 31, 1929, the date on which it was distributed 
to the partners and the date the petitioners contended 
should be used for valuation purposes, it sold at $3 a share. 

(2) Rights to subscribe for stock of the X Company 
granted in 1929 by the Y Company to its stockholders did 
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not constitute a taxable dividend, where the Company was 
acting merely as distributing agent for the X Company. 
The Y Company subscribed for 25,000 shares on its own 
account and for 25,000 which were to be taken by its stock- 
holders at the subscription price —J. Kemp Bartlett v. Com- 
missioner; Edgar Allen Poe v. Commissioner; Estate of L. B. 
Keene Claggett, T. West Claggett, J. Kemp Bartlett and Edgar 
Allen Poe, Executors, v. Commissioner, Dec. 8097 [CCH]; 

Dkts. 63629, 63630, 63632. 


Wash Sales.—The taxpayer sold bonds at market for 
less than their cost to him. The sale was to a corporation 
of which he owned all of the stock. On the same day, and 
as part of the taxpayer’s plan, the bonds were acquired 
by a trust which he had created. He had absolute dominion 
over the personal property of the trust and the rents, issues, 

and profits of the trust property. It is held that there is 
not sufficient distinction between acquisition and holding 
by such a trust under such circumstances and acquisition 
and holding by the taxpayer to permit a deduction for loss 
under section 214 (a) (5) of the 1926 Act, the wash-sales 
provisions.—Security First National Bank of Los Angeles and 
ae H. Holladay, Executor and Executrix of the Last 

Vill and Testament of Henry E. Huntington, Deceased, v. 
€ omulaeaae Dec. 8098 [CCH]; Dkt. 45429. 

Arundell dissents, with opinion to the effect that the 
separate entity of a valid trust should be recognized under 
the wash-sales provisions and all provisions of law except 
as the revenue act constitutionally provides otherwise. 
Marquette and Leech agree with this dissent. 





The Fields of State and Federal Taxation 
(Continued from page 258) 


but from the point of view of expediency, if the sales 
tax is to have a permanent place at all in the tax 
system, it should be national in character. At least 
the proposal to divide the fields as outlined is prac- 
ticable; and it does have the merit of securing a 
general national and state tax system in which every 
citizen will be contributing directly to the support 
of state and local government and indirectly to the 
support of the Federal Government. Finally, the 
soundness of this proposal will not be broken down 
even if the day will come when the states find it 
necessary to transfer administrative control of tax 
assessment and collection to the Federal Govern- 
ment. The only alternative to such a division seems 
to be the complete breaking down of state lines and 
the extinction of the traditional division of powers 
and functions between the nation and the states, 
which means of course the merging of the so called 
Federal state into a single national state. In this 
case, the Federal Government would naturally as- 
sume control of the major functions now exercised 
by the states and as a consequence assume complete 
control of the major sources of public revenues. 
While this process of political and fiscal evolution, 
according to some writers on fiscal problems, seems 
to be written in the stars, nevertheless one is justi- 
fied in doubting whether such a regime will cure our 
fiscal ills to any greater degree than the suggested 
division of fiscal powers which we have proposed. 
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Rulings of the Bureau of Internal Revenue 


Income Tax 


Capital Net Gain—Two-Year Period—Partnership Assets Sold by Part- 
ners.—See “Partnership Interests.” 


_ Certificates of Deposit in Closed Banks.—Where certificates of deposit 
in a closed bank are purchased at a discount and applied at face value 


as payment on indebtedness to such bank, taxable gain is derived.—Mim. 
4022, XI1-21-6188. 


Compensation—Quarters Furnished.—The value of quarters, subsist- 
ence, heat, light, and laundry furnished to employees of the Veterans 
Administration homes and hospitals throughout the country is part of 
the employees’ compensation for services rendered. The value of such 
quarters, subsistence, etc., must, therefore, be included in gross income 
for Federal income tax purposes.—I. T. 2692, XII-19-6163. 


Contributjons—Educational Organization——The Military Training 
Camps Association is exempt from taxation under section 103(6) of the 
Revenue Act of 1932 (educational organizations) and the corresponding 
provisions of prior Revenue Acts, and contributions thereto by individ- 
uals are deductible under section 23(n) of the Revenue Act of 1932 and 
the corresponding provisions of prior Revenue Acts, subject to the 
limitations imposed by such Revenue Acts. Recommended that I. T. 
2267 (C. B. V-1, 84) be modified.—G. C. M. 11075, XII-24-6223. I. T. 
2697, XI1-24-6227, modifying I. T. 2267, V-1 CB 84. 


Contributions—Limitation—Effect of Capital Net Gains and Losses.— 
In view of apparently inconsistent decisions by the Board of Tax Appeals 
as to the effect of “capital net gains’ and “capital net losses” on the 
15 per cent limitation on deduction for charitable contributions, the 
Bureau has arranged to postpone action on cases involving this matter, 
pending final court decision.—I. T. Mim. 4028, June 13, 1933. 


Depletion—Oil and Gas Lease—By Whom Deductible.—The right to 
a depletion allowance does not depend upon the nature or character of 
the legal estate retained or acquired by the parties to an original oil 
and gas lease or their successors, but depends entirely upon whether 
any of such parties is entitled to share in the oil and gas produced from 
the properties. If any of such parties is entitled to a share of the oil 
and gas, he has the “‘economic interest” upon which the Supreme Court 
bases the right to a depletion allowance. General Counsel’s Memo- 
randum 8650 (C. B. IX-2, 214) revoked.—G. C. M. 11822, XII-23-6211. 


Exempt Corporations—Club.—The M Club was incorporated with the 
declared purpose to make trails and roads in the Mountains, to erect 
camps and shelter houses therein, to furnish maps and guidebooks thereof, 
and in other ways to make these mountains play a larger part in the life 
of the people. Its income is derived from membership dues and receipts 
from the sale of maps, guidebooks, and similar publications, no part of 


which income inures to the benefit of any private shareholder or indi- 
vidual. 





Held, the purposes and activities of the club are such as to entitle it 
to exemption under the provisions of section 103(9) of the Revenue Act 


of 1932 and corresponding sections of prior Revenue Acts.—I. T. 2693, 
XITI-19-6164. 


Exempt Corporations—Farmers’ Cooperative Association.—The dis- 
tribution by a farmers’ cooperative association of certain rebates only to 
those patrons who paid an annual membership fee does not involve a 
discrimination between members and nonmembers which would justify a 
denial of exemption. The fact that the amount of patronage refund due 
the patron is not set up as a credit to the name of the individual patron 
is not material where its permanent records clearly reflect the amount 
due the patron which will be paid upon compliance with uniform require- 
ments.—G. C. M. 11068, XII-22-6200. 


Extension of Time for Payment of Tax.—Where an application for an 
extension of time for payment of a 1932 calendar-year income tax or 
installment due on or before March 15, 1933, or March 31, 1933, shows 
that taxpayer is unable to make payment because of the closing of the 
bank in which his funds are deposited or because of restrictions upon 
withdrawals, he already having made timely payment by a check which 
was returned unhonored, the requirement of Article 432 of Regulations 
77 that application for extension shall be made on or before the due date 
of the tax or installment will be waived.—T. D. 4367, June 14, 1933. 


Foreign Tax Credit—Correction of Form 1118.—Reference is made to 
Form 1118, Claim for credit on corporation income tax return for taxes 
paid or accrued to a foreign country or a possession of the United States, 
to be filed by a domestic corporation for the taxable year 1931. The 
third line under “Column B taxes” on page 3 of the form reads ‘“‘Sched- 
ule D. Item 10.” This line should read “Schedule D, Item 14.” Tax- 
payers and others using this form should make the necessary correction 


in the line referred to, using either pen and ink or typewriter.—Mim. 
4025, XII-24-6234. 


Foreign Tax Credit or Deduction: Fsical Year 1932.—The Revenue 
Act of 1932 makes no provision for computing the credit for foreign taxes 
in the same manner as the tax is computed under section 105 of that Act. 


Where a taxpayer files a return for a fiscal year ending in 1932 he is 
required to elect whether he will deduct from gross income under section 
23(c) of the Revenue Act of 1932 the total amount of the foreign income 
taxes paid or accrued within the taxable year, or whether he will take 
as a credit against the United States income tax the amount of such 
foreign taxes allowable under section 131(b) (1) and (2) of the Revenue 
Act of 1932. 


Since the M Corporation deducted a part of the foreign taxes from its 
gross income and computed the credit for foreign taxes in the same 
manner as it computed its tax under section 105 of the Revenue Act of 
1932, the taxpayer’s method of computation is erroneous. 

If the amount of the foreign taxes allowable as a credit under the 
provisions of section 131(b) (1) and (2) of the Revenue Act of 1932 is 
determined to be 4.5x dollars, based upon the data submitted by the tax- 
payer, it may claim that amount as a credit against the total amount of 
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United States income tax computed under section 105 of the Revenue 
Act of 1932. The balance of the foreign tax paid, or deemed to have 
been paid, by the taxpayer which is not allowed as a credit may not be 
deducted from gross income.—I. T. 2695, XII-21-6189. 

Gasoline Tax Deduction—(State) New Jersey.—The mgr vehicle 
fuels tax imposed by the laws of the State of New Jersey, 1931 and 1432, 
relating to such tax, is deductible in the Federal income tax return of 
the consumer who pays it and to whom it is not refunded. If, however, 
the tax is added to or made a part_of the business expense of such 
consumer, it can not be deducted by him separately as a tax.—I. T. 2696, 
XII-24-6222. 


Income from Buildings on Land Leased from State.—Income from a 
building erected by the taxpayer on ground leased to him by an Oklahoma 
municipality was taxable to him where the lease provided that all build- 
ings placed on the land were to remain personal property during the 99. 
year life of the lease. Oklahoma court decisions have held that a 
building can have the character of personalty by agreement. The theory 
that income derived from the rental of the building is exempt from 
taxation because erected on State land is held to be without merit.— 
G. C. M. 11742, XII-20-6176. 


Losses—Breach of Contract.—Losses sustained on account of con- 
tracts entered into with customers solvent at the time the contracts were 
breached are deductible in the year in which judgment was rendered or 
the claims settled. This will have the effect of deferring such losses until 
the time that they are actually ascertained and represented by closed and 
completed transactions.—G. é. M. 11774, XII-20-6179. 


Partnership Interests—Adjustments—Capital Net Gain.—A partnership 
consisting of four members organized a corporation to which it trans- 
ferred a substantial part of the partnership assets for all the outstanding 
stock of the corporation. As this was a transfer to a controlled corpora- 
tion under section 112(b) (5) of the 1928 Act [and the 1932 Act] the 
stock received by the partnership takes the basis of the property ex- 
changed for the determination of gain or loss upon subsequent disposition, 
and thereby, for the purpose of determining the holding period of the 
stock for the application of the capital net gain rate under section 
101(c)(8)(A) the period the partnership assets were held is added to the 
holding period of the stock except for that part of the previously held 
property which represents stock in trade or other inventoriable property, 
and goods, wares, and merchandise held by the partnership primarily for 
sale in the course of business, which kind of property is specifically 
denied classification as capital assets by section 101(c)8, supra. This 
rule applies, though the stock was received first by the partnership, and 
then distributed to the partners as individuals in proportion to their part- 
nership interests, and sold to outside parties by the partners in their 
individual capacities. “If the exchange of undivided interests in com- 
mon stock of a corporation may be likened to an exchange of common 
stock for common stock in the same corporation, section 112(b)2 forbids 
recognition of gain. If, however, such an exchange of undivided interests 
is not essentially similar to an exchange of common stock for common 
stock in the same corporation (because strictly regarded as an exchange 
of undivided interests in property), then certainly it constitutes an ex- 
change of property held for productive use or for investment for property 
of like kind, and is relieved from recognition of gain or loss by section 
112(b)1."—G. C. M. 11557, XII-21-6190. 


Real Estate—Estimated Cost of Future Improvements.—No regula- 
tions on the subject of deduction for estimated cost of future improve- 
ments, upon the sale of real estate, under section 23(9) of the 1932 Act, 
ever having been promulgated, the Bureau has published I. T. Mimeo- 
graph Coll. No. 4027, prescribing the schedules which must accompany 
a return claiming such deductions, and also prescribing the filing of a 
waiver, Form 921 or 921A, I. T. U. Order No. 236 being revoked. 


Real Estate Taxes After Transfer.—The property taxes in the case of 
a transfer made in the State of Wisconsin on May 1, 1930, accrued on 
that date and are deductible by the vendor. The amount thereof if paid 
by the vendee is considered as a part of the cost of the property.—I. T 
2694, XII-19-6165. 


Statute of Limitations—Second Deficiency Notice.——Where the Com- 
missioner mails to a taxpayer a notice of deficiency within the statutory 
period of limitation and the taxpayer does not appeal therefrom to the 
Board, the notice of deficiency so given does not suspend the running 
of the statute of limitations on assessment for the purpose of any addi- 
tional deficiency shown to be due in a subsequent deficiency notice. 

General Counsel’s Memorandum 9541 (C. B: X-1, 259) revoked.— 
G. C. M. 11859, XII-23-6212. 


Stock Rights.—In 1929 the taxpayer issued to its stockholders the right 
to subscribe to new shares. The market price depreciated below the 
offering price and the company announced its readiness to refund sub- 
scriptions made in advance of the expiration date. 


Held, the issuance and receipt of the rights had no effect upon the 
corporation or the interest of any shareholder. No adjustment in the 
basis of the stock held should be made, regardless of whether a stock- 
holder failed to sell, exercise, or surrender his rights, or surrendered his 
rights to the corporation, or attempted to exercise his rights and there- 
after received a refund of the subscription price.—G. C. M. 11873, XII- 
24-6225. 


Sales and Miscellaneous Taxes 


Admissions Tax.—A certain ticket of admission to dances, perforated 
into three sections, is to be sold as one ticket. The first section is good 
for admission to the lounge, carrying a 40-cent charge; the second sec- 
tion is good for dance No. 1, which includes all dances until the inter- 
mission, carrying a charge of 20 cents; and the third section is good for 
the last dances, carrying a charge of 40 cents, making a total of $1. 


The Bureau has consistently held that where, after paying one admis- 
sion charge, subsequent charges are made for accommodations which are 
essentially an extension of the accommodations granted in return for 
the payment of the first admission, the tax attaches to the total amount 
paid for the combination ticket. 
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As each person attending the dance in the instant case pays the sum 
of $1 for admission and dancing, the total amount of $1 paid for the 
multiple or combination ticket is subject to a tax of 10 cents. The man- 
agement is liable for the collection of such tax.—S. T. 670, XII-20-6182. 


Beer Tax.—Beer is sold at a baseball park by boys who first pay cash 
for such liquor to a proprietor or concessionaire, after which they sell 
it to consumers. 


If there is but one proprietor or concessionaire who has the exclusive 
privilege of selling the beer at the park, the entire grounds would be 
regarded as forming but one place of business and but one special tax 
stamp taken out by the one proprietor or concessionaire is sufficient to 
cover all sales made by him and the boys at any number of buildings, 
booths, or stands erected within the baseball park. However, if more 
than one proprietor or concessionaire has the privilege of selling such 
fermented malt liquor in the baseball park, each such proprietor or con- 
cessionaire would be liable for the special tax as a dealer in fermented 
liquor. 

If one proprietor of, or concessionaire at, a hotel has several bars or 
other places on the same premises from which fermented malt liquor is 
sold, that are connected by or can be reached through intercommunicat- 
ing entrances, only one special tax stamp as a retail dealer in fermented 
malt liquor will be required. However, should such proprietor or con- 
cessionaire establish a number of separate bars or rooms for the retail 
sale of fermented malt liquor on his premises which have no inside 
intercommunication, and can be reached only from outside entrances 
from a street or public highway, a special tax stamp as a retail dealer 
in fermented malt liquor will be required for each separate bar or room. 
In the event that more than one proprietor or concessionaire is engaged 
in the business of retail sales of fermented malt liquor in the same hotel 
premises, each proprietor or concessionaire would be required to purchase 
a special tax stamp as a retail dealer in fermented malt liquor, irrespec- 
tive of whether there is inside intercommunication.—S. T. 668, XII-19- 
6172. 


A distributor of fermented malt liquor who makes deliveries covered 
by prior orders is not a peddler of such liquor.—S. T. 682, XII-24-6232. 

Checks Tax—Conservator:—Checks issued by a conservator of a 
National or State bank are subject to the tax imposed by section 751 
unless and until the bank is actually insolvent, and it is shown that the 
imposition of the tax in question would diminish the assets of the bank 
necessary for the full payment of all its depositors.—S. T. 677, XII-22- 
6206. 


Electrical Energy Tax (Before Amendment)—Cemetery User.—Elec- 
trical energy furnished a cemetery must be regarded as furnished for 
commercial use and, therefore, subject to tax as such. There is no basis 
for drawing a distinction between electrical energy furnished to an 
organization operated for profit and such energy furnished to an organi- 
zation the profits of which are not subject to disribution, if, in both cases, 
the particular use of electricity is one which is ordinarily regarded as a 
commercial use.—S. T. 674, XII-21-6196. 


Electrical Energy Tax (Before Amendment by H. R. 5040)—Payments 
in Arrears—The Bureau has held that where an amount is added to a 
bill for failure to make payment within a prescribed period, the tax will 
attach to the amount actually paid, since the measure of the tax is the 
amount paid for electrical energy as distinguished from the amount of 
energy used. 


There is, however, no authority whereby a power company may include 
in the computation of the tax due on one bill any tax included in the 
total amount of a previous bill. The tax can only be computed on the 
amount paid on or after June 21, 1932, for electrical energy furnished 
for domestic or commercial consumption after such date. Consequently. 
electrical energy furnished before June 21, 1932, is not taxable even 
— the bill therefor is rendered after that date.—S. T. 669, XII-20- 

181. 


_Games.—Jigsaw and die-cut picture puzzles contairing more than 50 
pieces are games, the sales of which are taxable. If such puzzles contain 
en less pieces, they are exempt. S. T. 567 affirmed.—S. T.. 675, 
XII-22-6204. 





Gasoline (Before Amendment by Recovery Act)—Industrial Benzol 
and Natural Gas Gasoline.—Section 617 of the 1932 Act imposing a tax 
upon “‘gasoline’”’ sold by an importer or producer is held to apply to 
sales of any gasoline or benzol, including natural or casinghead gasoline 
and industrial benzol. S. T. 554 is revoked insofar as inconsistent.— 
S. T. 676, XII-22-6205. 


_ Intercompany Sales—Mechanical Refrigerators.—A has been purchas- 
ing completely assembled electrical refrigeration units ready for installa- 
tion from the X manufacturer, who now proposes to set up a sales 
company and invoice the refrigerators to this sales company at approxi- 
mately the cost of production, the sales company in turn selling the 
articles to A at the regular contract price. A asks on what basis or price 
the tax should be computed. * 


Under the circumstances stated the fair market price is the price at 
which the manufacturer originally agreed to sell to A, provided A is an 
independent and unaffiliated purchaser. Under such circumstances the 
manufacturer will be required to pay tax covering sales to his selling 
company for the month in which the sale is made on the basis of the 
price received by the selling company, which price is held to be the fair 
market price.—S. T. 673, XII-21-6195. 
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Jewelry Tax—Class Rings and Pins.—Bureau has determined that 67 
per cent of the retail sales price of school class rings and pins repre- 
sents the fair market price thereof under section 619 for the purpose of 
computing the tax under section 605 of the Revenue Act of 1932, except 
as otherwise hereinafter indicated. 


The foregoing ruling is to Be applied only in cases (1) where the 
manufacturer, producer, or importer of school class rings and pins sells 
such articles only at retail and where no sales of the same or similar 
articles are made by other manufacturers, producers, or importers at 
wholesale (or through jobbers or retail dealers); and (2) where, under 
(1) above, the total amount of materials and supplies, direct labor, over- 
head, and such portions of the selling and administrative expenses as are 
ordinarily applicable to sales at wholesale, plus a reasonable profit there- 


on, is less than 67 per cent of the retail sales price of such articles.— 
S. T. 672, X1-21-6194. 


Sales Price—Selling Expenses.—The tax imposed by section 619 of the 
Revenue Act of 1932 is upon the sale price of the manufacturer, pro- 
ducer, or importer. Salaries, commissions, etc., paid to employees are 


not deductible in computing the tax, since they constitute a part of the 
selling expense. 


Consequently, where a manufacturer sells merchandise to a department 
store and furnishes the store with a demonstrator, paying all expenses, 
plus commissions, the expenses and commissions may not be deducted 
from the sale price of the merchandise.—S. T. 678, XII-23-6216. 


Soft Drinks.—Article 23 of Regulations 44 has been amended to omit 
the requirement of annual registration by a person conducting a soda 
fountain, ice cream parlor, or similar place of business. Only one regis- 
tration is required.—T. D. 4366, XII-20-6186. 


Stamp Tax—Bond Issue by Churches, Lodges or Fraternities.—Bonds 
executed by a bishop as trustee of a church to secure a loan made for the 


church, bonds issued by an unincorporated lodge and a fraternity for the 
same purpose, are not subject to the stamp tax. 


The authority to tax, under Schedule A-1, instruments issued by asso- 
ciations is embodied in section 2 (a) 2 of the Revenue Act of 1926, which 
provides that ‘“‘the term ‘corporation’ includes associations, joint-stock 
companies, and insurance companies.” In order to hold an instrument 
issued by an unchartered group (as in the instant cases) subject to the 
issuance tax the entity issuing the instrument must meet the test of an 
association laid down in article 125(d) of Regulations 71. It is. evident 
that neither of the organizations here in question has the characteristics 
or employs the form and procedure of a corporation in conducting a 
business enterprise. In view of the foregoing it is held that the instru- 
ments in question, each evidencing a casual loan by a building and loan 
association to the trustees of an unincorporated organization, as borrow- 
ing members, are not subject to the tax imposed by Schedule A-1 of the 
Revenue Act of 1926, as amended by section 721 of the Revenue Act of 
1932.—G. C. M. 11794, XII-23-6218. 


Stamp Tax—Passage Tickets.—Diplomatic officers of foreign govern- 
ments, if not United States citizens, are exempt from Federal taxes, but 
consular officers are likewise exempt only if not engaged in professional 
business, trade, manufacture, and commerce and if they represent certain 


designated countries having treaty relations with the United States.— 
S. T. 681, XII-24-6231. 


Stamp Tax—Stock Transfers—Decedent’s Estate-—Where stock of a 
decedent whose will was declared void was transferred to two sons who 
immediately assigned the certificates to their mother, the decedent’s 
widow, two transfer taxes were due, at the rate of 4 cents on each $100 
of face value, under the 1932 Act.—S. T. 680, XII-24-6230. 


Stamp Tax—Stock Transfers—Voting Trust Certificates.—Pursuant to 
the action taken at a meeting of the board of directors of a new corpora- 
tion shares of common stock were issued to voting trustees under a voting 
trust agreement, stockholders of an old corporation having purchased 
warrants for voting trust certificates representing such common stock 
issued under the voting trust agreement. As the payments were received 
from the subscribing warrant holders through the exercise of the rights 
to acquire voting trust certificates, the proceeds were applied by the new 
corporation as payments for stock, the corporation issuing the stock 
certificates in the names of the voting trustees and the voting trustees 
issuing voting trust certificates in the names of the subscribing warrant 
holders, that is, those who had paid the money for the stock so held in 
trust. It is held that receipt and acceptance by the corporation of the 
payments made by the subscribing warrant holders operated as an issu- 
ance of its stock to such subscribers; and the authorization and direction 
on the part of the warrant holders and compliance on the part of the 
corporation by depositing the stock with the voting trust for the sub- 
scribers, operated as a transfer on their part of the legal title to such 
stock or a transfer on their part of the legal right to have the stock 
certificates issued in their names; that such transfer is subject to the tax 
imposed by subdivision 3, Schedule A, Title VIII of the Revenue Act of 
1926; and that the corporation, as one of the parties interested in and 
benefited by the transaction, is liable for the payment of the tax.— 
G. C. M. 11693, XII-21-6197. 


Stamp Tax—Stock Transfers—Worthless Certificates.—No tax was in- 
curred on the transfer of certificates of stock together with other prop- 
erty, where the certificates had no value and the corporation had gone 
out of business. The certificates were not really certificates of corporate 
stock. If corporation was still in existence, tax liability arose even 
though the stock was worthless.—S. T. 671, XII-20-6183. 


Telephone Messages—Messenger Charges.—If a charge is made by a 
telephone company for services rendered by a messenger in paging and 
bringing a recipient of a message to the telephone, such charge is for a 
transmission service, within the meaning of article 2 of Regulations 42, 
and the tax attaches to the total charge made by the telephone company 
for services so rendered. 


On the other hand, if the messenger service is not rendered by a tele- 
phone company but by a hotel or some other similar organization, such 
charge is not a charge made for the transmission of a message by a tele- 
phone company and no tax attaches to the extra charge under section 
701(a)1(A) of the Revenue Act of 1932. 
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Transportation of Oil by Pipe Line—Export.- -The X Company is 4 
producer of crude oil. The Y Company of Canada is a refiner. The x 
Company sells to the Y Company a certain quantity of oil and arrange; 
for its delivery to the refiner through the pipe lines of several companies. 
The question has arisen whether such shipments of oil are taxable, 

Under the constitutional inhibition against taxing exports, the tax 
imposed by section 731 on the transportation of oil by pipe line does 
not apply to oil which is in course of exportation. Oil is in course of 
exportation when it has been started on its final voyage, or has been 
delivered to a carrier for continuouwS movement, to a point beyond the 
boundaries of the United States. 

The test of tax exemption on transportation by pipe line of oil intended 
for exportation, is the continuity of the movement from the point of 
origin in the United States to its foreign destination. The mere fact that 
oil transported by pipe line is finally exported does not necessarily mean 
that it was continuously in course of exportation after it was started on 
its movement from its point of origin. 

In order to be exempt as an export shipment, there must be no break 
in the movement, the oil must not come to rest en route. In case there 
is a break in continuity, the first movement is domestic in its character 
and amounts paid for the transportation are taxable. 

The mere tender of oil to carriers for transportation can not be con- 
sidered as originating the transportation by pipe line. Transportation 
originates and the export movement begins when the oil starts moving 
through the pipe lines of the originating carrier for a continuous move. 
ment to its foreign destination. 

A break occurs or the oil comes to rest when, as it moves from its 
point of origin to a foreign destination, it reaches a place where, at the 
instance of the shipper or consignee, or their agent, it is stopped for 
a business purpose, such as a sale, storage, refining or other manufacture, 
reconsignment, or reshipment, and not in accommodation to the means 
of transportation instituted by the carriers themselves. Instances of a 
break in the continuity of an export movement are, (1) oil sent to a 
consignee at a certain place within the United States enroute to a foreign 
destination where the consignee, upon receipt of oil, refines, mixes, or 
accumulates it for the purpose of selling it, or (2) oil consigned to a 
definite foreign destination and prior to its reaching such destination, it 
is reconsigned at a point in the United States to another destination. In 
this event a break occurs at the point where the reconsignment takes place. 

The fact that the shipper is unable to identify, during the movement, 
the particular units of oil which are to be exported, does not destroy 
the export character of the shipment. Where a shipper holds orders 
for the sale of oil in foreign countries, and at that time a quantity of such 
oil to fill the order is being transported by pipe line without a break in 
the movement from an inland point to a port of exportation, and where 
after arrival at the port of exportation the necessary amount of oil called 
for by the foreign order is actually exported within the prescribed time, 
it is held that an amount of oil so transported, equivalent in quantity 
and quality to that actually exported, was in course of exportation for 
tax purposes.—S. T. 679, XII-23-6217. 


The Changing Function. of Public Finance 
(Continued from page 248) 


Men have not been governed in their mutual rela- 
tions by the same rules as those laid down by the 
theorist to explain economic phenomena. Nor will 
men be guided in such a manner in the future, unless 
the role of the state becomes more aggressively that 
of the champion of weaker groups. Whichever 
group is to dominate will determine what the so- 
cial philosophy of the future is to be. Such a 
philosophy will, in turn, serve as a justification for 
the shifts in emphasis which are likely to take place 
in the fiscal structure of the state. If capital is to 
predominate, there is little reason to believe other 
than that there will be an extension of the principle 
of commodity taxation, a continuation of the practice 
of issuing tax-exempt securities, and a limitation ot 
the extent to which income, gift, and inheritance 
taxes will be employed. It seems probable that ex- 
penditures for popular education, highway construc- 
tion and other social projects of a well nigh universal 
character will expand less rapidly than under a 
popular government. On the other hand, a move- 
ment in the direction of increased socialization 0! 
government will imply an extension of the fiscal ac- 
tivities of the state to cover a wide range of quast- 
commercial ventures now privately owned and 
administered. 


(Continued on page 282) 
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DERAL TRADE REGULATION SERVICE—A 
two-volume Service reporting all industrial control 
and recovery legislation such as the Federal Indus- 
trial Control Bill, Oil Control Bill, etc., in addition to 
full reports on the basic Clayton and Sherman Anti- 
trust Acts and the Trade Commission Act and related 
laws on the subject of federal regulation of trade. 
The Service, now in its eighteenth year, and complete 
from the beginning to date, with continuing reports 
to May 1, 1934, is priced at $35; to May 1, 1935—$60, 
payable $25 on installation and $35 May 1, 1934. 


@@@F” = STOCKS AND BONDS LAW SERVICE—The only 


complete reporter on Blue Sky law (including 
all the state laws, regulations, rulings and decisions, 
which will constitute the “Experience Table” for the 
new Federal Act), excellently arranged, with new 
divisions for coverage of the new Federal Securities 
Act for which the first rulings are already reported. 
In three volumes. Price, with continuing Service for 
two-year period ending January 1, 1935—$60, pay- 
able $30 on installation and $30 January 1, 1934. Or, 
Federal volume only at $30, payable $10 on installa- 
tion and $20 January 1, 1934. 


= FEDERAL RESERVE ACT SERVICE for everything 


under that Act specifically. A complete reporter on 
the Federal Reserve System since the beginning of the 
Federal Reserve Board. Special price of $24 for the 
next twelve months. 


BANKING AND TRUST COMPANY SERVICE for 


banking generally, including the National Bank Act, 
annotated, and the Federal Reserve Act and regula 
tions. A five volume Service—$50 to December 31, 
oe payable $35 on installation and $15 in January, 


(2 INFLATION LAW SERVICE—A one-volume Service 


devoted to exposition of the measures designed to 
increase commodity prices and to bring about the 
industrial adjustment represented by the Administra- 
tion’s “New Deal” concept. Specially adapted for 
use in keeping currently informed on the revolutionary 
changes in the relation of the Federal Government to 
business. The Service offers the only organized re- 
porting system on all phases of the new “Inflation” 
Act and as a matter of general information also reports 
all new laws entering into the Roosevelt program. The 
special introductory price of $20 includes current 
reports to July 1, 1934. 


BANKRUPTCY LAW SERVICE—A thorough exposi- 


Bankruptcy 


Law 


Chicago. 


tion of the federal bankruptcy law, new and old, 
reporting currently on every development, including 
rules, forms, decisions, etc. Price, including current 
reporting service for the next twelve months, $20. 


To Commerce Clearing House, Inc., Loose Leaf Service Division of The Corporation Trust Company, 
205 W. Monroe St., 


Without obligation of any kind, send full information about the Services checked above. 






































































































































































































































































































































































































































































































































282 







It is, however, beyond the scope of the present 
discussion to suggest any particular trend in social 
organization or social thought. Instead, one would 
limit himself to expressing the opinion that those 
who would seek the key to future social develop- 
ments, insofar as they affect public finance, must 
examine the significant trends in government, in 
public administration, in law, in social relations, and 
in economics, as well as those that are manifested 
in those other aspects of human relations that bear 
upon the problems of the state as a political and 
social group. Even beyond that must be included 
world developments, many of which have already 
or will in the future leave their impress on the United 
States. Not only must such tendencies be analyzed 
but their cause and effect relationships must be 
carefully estimated. 


There are, no doubt, many persons who speak 
with the voice of authority who will be inclined to 
question the extent to which it is possible or desir- 
able to measure social trends as a basis for public 
policy. To them one may only answer that failure 
to appreciate the significance of the rate and direc- 
tion of social change in the past has very nearly 
wrecked man’s modern civilization, and that a con- 
tinuation of such an attitude of indifference toward 
the ills of the patient may before many generations 
bring about his demise. 


It is to be admitted that the problems of tomorrow 
are not exclusively the concern of public finance, 
and the fact that the fiscal administrator or adviser 
is well trained to cope with them will not automat- 
ically assure society of a solution to its many difficul- 
ties. However, it seems so much a matter of 
certainty that in the near future public officials will 
be obliged to assume such administrative burdens 
as no group of men in this country have had to bear 
before that society must insist that its leaders be 
well qualified for the tasks at hand. 


Of what will the preparation of public servants 
consist in the future? As to its academic content, 
there will of necessity be some differentiations. Ob- 
viously the exact type of professional preparation 
that will fit one man to become a customs officer 
will hardly meet the demands which will be placed 
upon an expert in agricultural economics. Never- 
theless, in its foundational aspects their training will 
be about equivalent. It will be only with respect to 
the separate occupations of the two individuals that 
there will be real differences in the training program. 
The public servant of the future will be well ground- 
ed in the social sciences; he will have a good work- 
ing knowledge of those two useful tools of quantitative 
analysis—accounting and statistics ; he will be a bet- 
ter logician than most of the gentlemen who now 
grace posts of authority. He will have a knowledge 
of administrative engineering and of public law. 


His social science preparation will be quite differ- 
ent from those smatterings of musty philosophies and 
faulty facts which have bulked too large in the social 
science instruction of the past. He will study human 
problems as social wholes; and, when he has com- 
pleted his course of training, he will come much 
closer to being ideal timber for the tapering-off proc- 
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ess which will sharpen him into a specialist of the 
new type than most of his predecessors have been. 


After he has passed through his preliminary 
course, it may be desirable to permit the embryo 
public administrator to serve one or more periods 
of apprenticeship to ascertain the type of work in 
which he is well qualified to receive specialized in- 
struction before finally being admitted to responsible 
public office. Once he is in the employ of the state 
his advancement will depend upon the results of 
frequent testing. The criteria by which promotion 
will be determined, however, will of necessity be 
somewhat different than they are today, or much 
of the benefit of his special training will be lost to 
society. 


New Tax Publications 


Federal Income and Estate Tax Laws—Correlated and 
Annotated (Fifth Edition). By Walter E. Barton and Car- 
roll W. Browning. Published by John Byrne & Company, 
Washington, D. C., 591 pages. Price $15. 


The revision of this excellent tax manual to include the 
Revenue Act of 1932 will be welcomed especially by tax 
practitioners. The arrangement by which direct comparison 
of each section of current tax law with the corresponding 
section of prior acts back to the Revenue Act of 1918 is 
provided is a valuable aid. 


The book is a comprehensive annotation and correla- 
tion of the Income Tax Acts of 1918, 1921, 1924, 1926, 1928 
and 1932, and of the Estate Tax Acts of 1916, 1917, 1918, 
1921, 1924 and 1926, with amendments. Included also are 
the Gift Tax Acts of 1924 and 1932, the Revised Statutes, 
bankruptcy and constitutional provisions applicable to Fed- 
eral taxation. 


The 1933 edition provides a number of new time- saving 
devices. The index to the sections of the various laws is 
placed in front of the volume, which will make it more ac- 
cessible. The concluding part "of the volume is a consolidated 
index to the acts and to decisions of the courts and the 
Board of Tax Appeals cited in the annotations. 


This manual deserves a place in a well-equipped tax 
library. 


Company Law and Business Taxes in Great Britain. 
By Walter Jaeger, Chief, Section of European Law and 
Taxes, U. S. Department of Commerce. Trade Promo- 
tion Series—No. 147. Published by the U. S. Department 
of Commerce. 156 pages. Obtainable from the Superin- 
tendent of Documents, Washington, D. C. Price 15 cents. 


The difficulty of obtaining detailed current information 
relative to the British tax laws has made business taxes in 
Great Britain rather generally an enigma in this country. 
Hence this publication, containing authoritative informa- 
tion, will be greatly welcomed by many business men and 
tax practitioners. 


The monograph describes the various forms of corporate 
organization by means of which business may be carried 
on in the United Kingdom, the methods of doing business, 
and, finally, the tax liability incurred and the taxes payable 
when one or another of these methods is employed. 


The most customary form of trading company encoun- 
tered in Great Britain is a “company limited by shares 
under the Companies Act.” This, together with the private 
limited liability company, has given the American concern 
its best medium of representation in England, says the 
“Foreword” to the booklet by Frederick M. Feiker, Direc- 
tor, Bureau of Foreign and Domestic Commerce. He 
points out also that the author, Mr. Jaeger, has sought to 
combine legal provisions and court decisions so as to pre- 
sent a clear summary of the subject. The Companies Act 
of 1929, being a consolidation of previous legislation, is 
made the basis of much of the discussion. 


(Continued on page 284) 
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of the United States 


Edited by Evans Clark 


The onty book of its type and the TIME- 
LIEST book published in many years. . 

The first complete survey and analysis of 
the current critical debt situation, com- 
piled by a group of experts (each covering 
his special field), and sponsored by out- 
standing leaders in finance and industry. 


“Important to any one who wishes an 
intelligent estimate of our economic 
situation ... gives a detailed synop- 
sis of the growth of various classes 
of debts and suggests specific reme- 
dies to ease the strains.” 


—Financial World 
At all Bookstores... $4.50 


THE MACMILLAN COMPANY 
60 FIFTH AVENUE, NEW YORK 


BAKER, VOORHIS & CO. 


Publishers of Authoritative Law Books For More 
Than One Hundred Years 


No firm can do business successfully for 

more than one hundred years without that 

moral force behind its methods which is so 

essential in gaining and holding the confi- 
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The relief accorded to American companies doing busj- 
ness in Great Britain under the United States Revenue 
Act of 1932 is described in this study under the caption 
“Doing Business,” and the various methods whereby bugj- 
ness may be carried on are briefly described. 


The section on taxation was originally prepared by 
Mitchell B. Carroll, formerly’of the Division of Commercial 
Laws of the U. S. Department of Commerce. The subject 
matter of this section has been revised in accordance with 
recent legislation. The taxes payable by individuals and 
companies are treated in detail. 


The publication is divided into three chapters—the 
respective subjects of which are “Company Law,” “Doing 
Business,” and “Business Taxes.” 


Control of Local Finance Through Taxpayers’ Associa. 
tions and Centralized Administration. By Claude R. Tharp, 
Published by M. Ford Publishing Company, Indianapolis, 
Ind. 84 pages. Price $1. 


The subject of this study is of paramount interest to 
taxpayers, and the information presented by Mr. Tharp 
deserves wide reading. 


The study was suggested to the author while making 
an attempt to assemble information concerning methods of 
control of local expenditures for a legislative committee. 
“Investigations soon revealed,’ he says in the Preface, 
“the fact that legislators and students of government 
finance have been so busy devising new methods of raising 
revenue to meet the demand for additional government 
services that the control phase of the subject was over- 
looked.” * * * Although the tax limitation laws through- 
out the country are chaotic and antiquated, generally 
speaking, a few states have distinguished themselves by 
developing a more progressive and scientific approach to 
the problem of expenditure control.” 


The Indiana Plan is given a prominent place in the 
book because it furnishes, in the opinion of the author, 
one of the best examples of an intelligent and systematic 
effort to solve the problem of control of local finance 
through centralized administration and cooperation of tax- 
payers. 


The existing methods of control of: local finance are 
grouped into two broad classes. First, there are voluntary 
Organizations, consisting of taxpayers’ associations and 
other organizations which influence legislatures and tax 
officials through their counsel and investigations. Second, 
is the governmental machinery set up by the states for 
the purpose of controlling local finance. 


Control through taxpayers associations is the subject 
of Chapter I. Following an exposition of the need, organi- 
zation, financing, functions, etc., of taxpayers associations 
is an exposition of the activities of twelve associations 
—The State Taxpayers’ Association of Arizona, The Cali- 
fornia Taxpayers’ Association, The Indiana Taxpayers’ 
Association, The Kansas Taxpayer Organization, Louisiana 
Taxpayers’ Association, Massachusetts Tax Association, 
Minnesota Taxpayers’ Association, Montana Taxpayers’ 
Association, New Jersey Taxpayers’ Association, The Ten- 
nessee Taxpayers’ Association, The Taxpayers’ Associa- 
tion of New Mexico, and Utah Taxpayers’ Association. 
Other associations are enumerated in a table of state 
taxpayers’ associations by states. 


State control of local finance is the subject of Chapters 


II and III, Chapter III being devoted to discussion of the 
Indiana plan. 


Tables and charts supplement the discussion of the first 
three chapters. 


In Chapter IV the work of taxpayers’ associations and 
state control is summarized and conclusions drawn as t0 
essentials for a successful method of control over local 
finance, and movements are distinguished that give promise 
of a satisfactory plan. 


This volume contains information of value to the ordi 


nary citizen as well as to tax students, legislators and tax 
administrators. 





